John Elliott v. Commonwealth of Virginia by unknown
);~ )( 




COMMONWEALTH OF VIRGINIA 
From the Circuit Court of the County of Cla1 ke, Virginia 
Rule of the Supreme Court of Appeals with Respect to How Briefs of 
Counsel Shall Be Printed 
"The Briefs shall be printed in type not less k size than small 
pica and shall be nine inches in length and six inches ' n width: so as to 
conform in dimensions to the printed records along with which they are 
to be bound, in accordance with Act of Assembly approved March 161 
1903; and the Clerks of this Court are directed not to receive or file 
a Brief not conforming in all respects to the aforementioned require-
ments." 
The foregoing is printed in small pica type for the information of 
Counsel. 
HAMPTON H. WA YT, 
Clerk. 
TaE McCLUliK Co .. life., P.rlfTns, STAUHTON, VA 
. IN THE 




COMMONWEALTH OF VIRGINIA 
PETITION FOR vVRIT OF ERROR AND SUPERSEDEAS 
To the If onorable Chief Justice and Associa.fe Justices of the Suprem.e 
Court of Appeals of Virginia: 
Petitioner, John Elliott, respectfully says that he . is greatly 
aggrieved by the verdict of a jury and judgment of the Circuit Court 
of Clarke County, which verdict was returned and judgment ren'dered 
on the 25th day of January, 1938, by which verdict petitioner was 
found guilty, as alleged in the first count of the indictment, and his 
punishment fixed at confinement in the penitentiary for three years. 
Petitioner, when the jury was discharged, moved the court to set 
aside the jury's verdict and grant him a new trial for the reasons set 
forth in the court's order ( p. 5, MS Record). 
The Court overruled the motion and declined to set aside the 
verdict and- entered judgment thereon, to which action of the court 
the petitioner excepted; an~ the court sentenced the petitioner in 
accordance with the verdict, and directed that the defendant pay the 
cost of the prosecution; from which judgment of the court this appli-
cation for writ of error and supersedeas is here applied for. 
Petitioner was by a grand jury of Clarke County at the Novem-
ber term 1937 of the Circuit Court of said county indicted for enter-
ing a building and stealing $150.00 worth of the woods and chattels 
of one A. P. Osborne. There were two counts in the indictment (pps. 
1 and 2, MS Record). 
It may be proper to briefly state here that petitioner was twice 
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tried under the same indictment. The first trial resulted in a convic-
tion and confinement in the penitentiary for eighteen months. A , 
motion to set aside the verdict was submitted and sustained by the 
court and verdict accordingly set aside. 
The first trial would not be mentioned here, except for the fact 
that witnesses spoke of what had been said on the first trial, and for 
that reason we concluded in the preparation of the petition that this 
court should be informed that there had been a former trial under 
the indictment resulting in a verdict of conviction, but which verdict 
was set aside by the court. 
Defendant, John Elliott, is now about 22 years of age; he has 
/an older brother whose name is Larkin Elliott, 29 years of age. At 
the time of the arrest of petitioner, Larkin Elliott was, and had for 
a number of years, been a fugitive from justice. Petitioner was not 
arrested, as the record discloses, at the time his brother Larkin was 
arrested along with one Enoch Dodson. . 
Larkin Elliott escaped and has never been captured. Enoch 
Dodson ma.de a confession and implicated petitioner. 
Before proceeding with the trial of the cause a motion was sub-
mitted by counsel for the defendant for a continuance to a later day 
during the term of the court, or genera~ly. The grounds for the 
motion were that one George Craig, a material witness, was not pres-
ent, and counsel for defendant stated to the cour-t that Craig was a 
material witness and that defendant (petitioner) could not ·safely go 
to trial without him, and stated further that a subpoena was issued 
for this witness the 11th of January and returned on the 18th of same 
month, and the return, showed that the witness was not in vVarren 
County wh~re he was supposed to be, and the sl.tbpoena had been sent 
to the sheriff of Warren County, who made the return that the witness 
could not be found in the county. 
The court, however, refused to grant a continuance and directed 
that' the trial proceed, which was done. 
The arguments and' contentions by counsel for both the defend-
ant and the Commonwealth on the motion were reduced to writing 
and will ,be found on pages .7 to 14, MS Record. 
We submit that a continuance should have been granted as re-
quested and that the court erred in refusing to grant it, and the failure 
to do so is our first assignment of error. 
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While it is, true the matter of granting a continuance is largely 
in the discretion of the trial court, but the discretion is not arbitrary, 
and we think in view of the contentions of counsel for petitioner al-
ready referred to, the cause ought to have been continued to a later 
day during the term, or generally. 
Parso·ns v. Commonwealth, 153 Va. 877; S. E. R. Vol. 152, 547. 
Hewett v. Comonweal~h, 17 Grattan, 627. 
Before proceeding with the assignments of error, we here state 
that petitioner was not sworn as a witness and did not take the witness 
stand; in fact, introduced no evidence as the record discloses. On page 
69 thereof we find the following language incorporated in Court's Cer-
tificate No. 1 : "The Defense also rested its case, offering no evi-
dence." 
OTHER ASSIGNMENTS OF ERROR 
(2)-The court allowed a photograph supposed to be that of 
Larkin Elliott, the original of which is found attached to page 16, 
MS Record, and certified by the trial judge. There was no photo-
grapher who testified that the photograph was that of Larkin Elliott. 
Certain persons who claimed to be acquainted with Larkin Elliott 
said the photograph looked like him. However it was admitted in 
evidence to the prejudice of petitioner over his objections. 
·. Enoch Dodson testified in response to questions from the Court 
as follows: 
BY THE COURT: 
"Q Is that photograph a good likeness of Elliott? · 
A Not exactly now. 
Q What do you mean? 
A It does not look exactly like him. 
Q What is the difference between that and the way 
he looks now? 
A His hair is not quite so bushy as it was then and 
he is older looking." 
BY THE ATTORNEY FOR THE COMMON-
WEALTH: 
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"Q You mean he is now older that when the picture 
was taken? 
A Yes, sir. 
Q How old a man is he now, about-do you know? 
A I don't exactly know, around twenty-seven or 
twenty-eight, I think. 
Q Do you know how old he was when that photo-
graph was taken, or can you tell from the photograph? 
A He looks to be around nineteen or twenty." (p. 16, 
MS Record.) 
Upon this identification the photograph was admitted, over ob-
jections of defendant and exception noted .. 
(3)-THE EVIDENCE 
The evidence introduced on behalf of the Commonwealth did not 
justify a conviction of the defendant. There is grave doubts in the 
mind of the writer if the evidence even justified a conviction of 
Larkin Elliott. 
vVitnesses testified that there were three tracks leading to and 
from the building from which the property stolen was taken, and 
which as the record discloses consisted of twenty-four hams belonging 
to a man named Osborne. Five witnesses, Dent Davis, Frank Shugart, 
A. C. NicN eill, S. R. Helbert and John B. Eannan, all testified in 
substance that on or about the 22nd of October, 1937, a man ap-
proached them at their respective places of business and offered to sell 
them hams. Some of the hams were purchased, but not all. These 
witnesses were then asked in substance similar questions. 
1\IIR. HELBERT: ( p. 37 MS Record) 
"Q Will you look at this photograph and tell the jury 
";'hether or not that is a resemblance of the man who came 
to your hotel and with whom you went out? 
A I could not say." · 
And l\1r. Earman, p. 39, MS Record: 
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"Q Will you look at this photograph and state whether 
or not this is a resemblance of the man who came in the 
hotel and took you and Mr. Helbert out ~o look at the 
hams? 
A Well, he probably resembles him, but I could not 
just say; his cheek bones. are rather more fleshy, but his 
general appearance resembles him." 
An examination of the testimony of the five witnesses named 
\vill show that all testified substantially to the same effect, that they 
~t·ould not Sl.f.'Car that the man who came into the stores or places 
of business was the same person -as shown in the photograph. 
The court will take notice that each one of these witnesses de-
clined to swear that the photograph was that of the man who called 
on them and made an effort to sell stolen property. . 
Take for instance the evidence of Mr. Shugart (p. 34, MS 
Record): 
"Q Mr. Shugart, will you look at this photograph that 
has been introduced in evidence and tell the jury whether or 
not that is the man of whom you bought those hams? 
A Well, it looks like him. The features look like 
him; I would not swear it is for the man I bought the hams 
from had a hat or cap on, but the features look similar." 
On cross-examination see what this man says: 
"Q You would not swear. the man who came to your 
store, that you saw, was that man ? 
A No, not from the photograph, no, sir. 
Q Would you say the man that visited your store 
was younger or older? 
A I would say he looked older than that picture. 
Q Y ott would not swear to that picture? 
A No, sir." (p. 35, MS Record.) 
The only witness introduced on behalf of the Commonwealth who 
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claimed to identify petitioner (John Elliott) was one Dent Davis (p. 
32 MS Record). An examination of his testimony will show that it 
is· of no value whatever. This man Dent Davis admitted that he was 
present at the first trial of petitioner and testified as a witness, and in 
, so testifying said that 'the man who came into his place of business 
and offered to sell him hams resembled the Larkin Elliott photograph, 
but that he would not swear to it. 
Petitioner was then seated in the court room in front of him 
and he never attempted to point him out as the man who had been in 
his place of business in an effort to dispose of hams; only said the 
photograph looked something li~e the man. 
Now see his testimony, page 33, MS Record: 
"Q Do you tell the jury there is no question but this is 
the man who came in your place, on that' occasion with this 
ham? 
A No, sir." 
The witness Davis was then being asked about petitioner (John 
Elliott), and had told the jury that John Elliott had come into his 
place of business and tried to sell him hams. See now what he says 
on cross-examination ( p. 33 MS Record) : 
"Q Mr. Davis, do you remember testifying in this case 
once before? 
A Yes, sir. 
Q Do you remember you said you could not identify 
the man who came in the store? 
A They handed me this picture here. 
Q Y ott said you could not identify that? 
A Yes, sir. 
Q Di~ you say on that occasion you never identified 
any occupant of the car? 
A I did not ·know whether they were in a car or a 
truck. 
You did not say you identified this man? 
A Yes, sir. 
Q Had you ever seen him before? 
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A No, sir. 
Q How long did you talk with him that day? 
A About five minutes. 
Q Why did you not tell that before when you were 
on the stand? · 
A I was just asked about the picture. 
Q Y·ou remember you could not positively identify 
the man after seeing him? 
A This picture here."' (p. 33, MS Record.) 
Up to this time not a witness introduced on behalf of the Com-
monwealth had attempted to point out or designate the petitioner as 
a man who had endeavored to sell the stolen property, except Enoch 
Dodson, a portion of whose testimony will be referred to. 
Begil1nit:tg on page 14, MS Record, Enoch Dodson says he is a 
resident of Culpeper, nineteen years old; that John Elliott and Larkin 
Elliott were both residents of Culpeper County; then the witness pro-
ceeds to tell about the trip with the Elliotts to Berryville, and to other 
·places where efforts were made to dispose of the hams. See his evi-
dence beginning on page 14, MS Record. 
See the part of his evidence on page 27, 1\tiS Record: 
"After the hams were hidden you say you were back 
in Front Royal in the car with Larkin, do you mean the 
same car you hauled the hams in? 
A Yes, sir. 
Q There is where you were arrested? 
A Yes, sir. 
Q. They really have not arrested Larkin, he got away 
from them? 
A Yes,. sir, he got a~ay. 
Q The reason you did not was because one of them 
grabbed you by the arm and held you? You tried to get 
away? 
A I did not try, they did not give me a chance. 
Q Y ott were going to get away? 
A· I was going to try. 
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Q The reason you did not was because the officer 
caught you and held you? 
A Yes, sir . 
. Q What time was it when they arrested you there? 
A Around twelve o'clock I think. 
Q In the day? 
A No, Sunday night. 
Q That was after you had been to .the cottage and 
left? 
A Yes. 
Q Now then did you at first tell these officers when 
they arrested you, you knew nothing about it? 
A I did. 
Q Then you changed your statement and told them 
you did know something about it? 
A Yes. 
Q But you did not tell them you had been to 1\{ary-
land and on down the Valley? 
A When I confessed I did. 
Q When you met there that night you did not tell 
at first all about your trip to l\1aryland? 
A No, sir. 
Q You then for some time conferred and talked with 
the officers before you made a confession, did you? 
A Yes, sir. 
Q You first said you knew nothing about it? 
A Yes. 
Q Now the officers told you that night it would 
be better if you would confess and tell them something 
about it? 
A Doc Smith told me it might be better. (Doc Smith 
an officer of the law.) 
Q And you thought it would be? 
A Yes, sir. 
Q That is why you confessed? 
A Not exactly. 
Q \i\Thy not; you say he told you it might be better, 
why was it not the reason? 
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A They caught me in lies; they knew I was lying, 
caught me in a couple. 
Q If you were willing to tell lies then have you re-
formed and are not willing to tell them now? 
A I have ref armed a lot. 
Q The real reason you made a confession was you 
were sleepy and tired? Is that the reason? And you wanted 
to get out of the trouble? 
A Yes. 
Q That is one reason you confessed? 
A Yes. 
Q One reason was you were told by the officers it 
might be better for you, that was one reason, was it? 
A Yes, sir, I was told it might be better for me. 
Q And you were as a 111atter of fact tired and 
sleepy? 
A I was. 
Q You were willing to say most anything to get out 
of trouble and for them to stop questioning you, you have 
just told us they had already caught you in several lies? 
A Yes, sir. 
Q You did not want to be placed in a position of tell-
ing any more lies? · 
A I did not want to tell any more after that. 
Q Why did you tell me a minute ago one reason you 
confessed was because you were sleepy and tired and wanted 
to get away? 
A I was tired and sleepy. 
Q If you had not been sleepy and tired and had 
not thought that it '''auld be better for you probably to 
confess, and had not known they had caught you in those 
lies, you would not have confessed, would you? 
A I don't know. 
Q Suppose they had not caught you in any lies at all, 
and suppose you had not been sleepy and not been told by 
the officer it might be better for you if you confessed, then 
you would n~t have confessed, would you? 
A I don't know, I might hav~. 
. '··, 
I 
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Q .. You told me a moment ago the ~eason for con-
fessing, 'i~ not for those reasons you would not have con-
fessed, would you? 
A I might have confessed any way. 
Q But you don't.know. 
A No, sir, I don't know,' etc. etc." (pps. 27 to 29, 
MS Record) 
"Q Which of the officers that arrested you told you 
it might be better if you confessed? 
A Doc Smith told me it might be better. 
Q Did the other men present tell you anything? 
A No, sir. 
Q Now, Mr. Dodson, you have told the jury that 
you knew the statement you had made was not accepted by 
the officer, the first statement? 
A Yes, sir. 
Q Y Ott knew thC!-t statement was no~ accepted? 
A Yes. 
Q You wanted to make a statement that would be 
accepted, is· that true? 
A Yes. 
Q Y ott did make one which was accepted? 
A Yes." (p. 30, MS Record.) 
In view of the evidence as disclosed by the record, we submit 
that the verdict should have been for the petitioner, and being to the 
contrary the court should have set it aside. 
(4)-IMPROPER STATEMENT BY THE COMMON-
WEALTH'S ATTORNEY 
\Vhen the Attorney for the Commonwealth was making his 
closing argument he pointed to the petitioner and said: 
"The defendant has not denied what Enoch Dodson 
said." 
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It must be remembered that Enoch Dodson was the principal 
witness against petitioner. Had it not been for his testimony we 
submit there would not have been a conviction, and this statement 
made by the Commonwealth's Attorney was clearly in violation of 
Section 4778 of the Code, which Section reads as follows:· 
"In any case of felony or misdemeanor, the accused 
may be sworn and examined in his own behalf, and if so 
sworn and examined, he shall be deemed to have waived 
his privilege of not giving evidence against himself, and 
shall be subject to cross-examination as any other witness; 
but his failure to testify shall create no presumption against 
him, nor be the subject of any comment before the court or 
jury by the prosecuting attorney." 
The object of the statute was, as the writer is advised, to afford 
the accused in criminal cases opportunity to testify or not as his inter-
est might dictate, and not to deprive him of his right to deny his 
guilt by plea and rest upon the legal presumption of innocence. 
Price v. Commonwealth, 77 Virginia, 393. 
The main purpose of the section was to extend to the accused 
the privilege of testifying which had theretofore been denied. Up to 
the time of the enactment of the statute the accused could not testify · 
at all. The statute was certainly not intended to curtail any previously 
exising right; neither. was it intended primarily to curtail previously 
existing rights of the prosecutor to comment upon the testimony bf 
any other witness who had testified. The meaning of the section is 
that the prosecutor can no more comment now than he could before 
the statute on the failure of the accused to testify. Before the statute 
the accused could not testify at all, and now it is his privilege to 
testify, but it is his right also to stand mute. His liberty of choice 
must be fully accorded to him and can not be made the subject of 
comment, but the restraint of the statute can not be extended so as to 
prevent proj)er comment upon the testimony of other witnesses, be-
cause it could only be contradicted by the accused, and he stands mute. 
The question now on this assignment of error is, will not the 
statement made by counsel justify a reversal? 
Was the learned Commonwealth's Attorney commenting upon 
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the failure of the defendant to testify? Certainly he was intentionally 
doing so. What else could he have possibly intended when he said 
"the defendant has not denied what Enoch Dodson said." Enoch 
Dodson was the principal witness against him, and the defendant did 
not testify; and the Attorney for the Commonwealth said he had not 
denied what Enoch Dodson said. Is not this statement in plain viola-
tion of the statute? Suppose the Commonwealth's Attorney had said 
"the defendant has not denied what Enoch Dodson said, notwith-
standing he had an opportunity to do so." Could the latter statement 
have carried any more force than the statement made as shown in. 
the certificate? The Commonwealth's Attorney's remarks are so 
framed as to be hurtful. 
We unquestionably think the statement is a direct attack upon 
petitioner for not testifying, and when the statement was made counsel 
for petitioner objected and asked that a juror be withdrawn and a 
mistrial directed, which motion the court over-ruled and the defendant 
excepted upon the ground that the statement should not have been 
made by the Attorney for the Commonwealth as it was prejudicial 
to defendant's rights, and further stated that no comments should 
have been made concerning defendant's failure to take the stand as a 
witness. The court then orally instructed the jury that the defendant 
was not required to take the stand, nor to introduce any evidence, 
because the Commonwealth of Virginia must prove him guilty be-
Yond a reasonable doubt of the crime with which he was charged, 
and then told the jury further that the defendant's failure to testify 
could not be taken against him, nor held to prejudice his case. 
After the court had so instructed the jury, the defendant through 
counsel renewed his motion, which was over-ruled, and petitioner 
again excepted, notwithstanding the court's instructions, because the 
harm had been- done by the statement made by the Attorney for the 
Commonwealth. (Certificate No. 4, p. 75, lVIS Record.) 
This court, as we understand, has gone so far as to hold that it 
could not be said that the accused could be attacked for failure to 
testify, unless he 1:olunta.rily took the stand. 
In the case of Rlair v. Comnton'll'ealth, 166 Virginia, 715, Justice 
Gregory in delivering the opinion, says in referring to Section 4778 
of the Code: 
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"The object of the Section providing: 'that in any 
case of felony ... the accused may be sworn and examined 
in his own behalf ... but his failure to testify shall create 
no presumption against him nor be the subject of any com-
ment, is to afford accused an opportunity to testify in his 
own behalf if he so desires and is not intended to deprive 
him of his right to deny his guilt and remairi silent.'" 
In the Blair case there was a prosecution for a felony. 
After the defendant's plea of not guilty he remained silent 
throughout the trial, but after the introduction of evidence had been 
completed and the court had instructed the jury, and the attorneys had 
completed their respective arguments, and the case ready for sub-
mission to the jury for its verdict, but before the jury actually retired 
to consider of its verdict, one of the jury asked the court "if the 
jury could have the benefit of defendant's testimony." Under these 
circumstances and without apprising the accused of his fundamental 
rights, and without informing the jury that the accused could stand 
mute if he desired, and that such could not be used against him nor 
be the subject of comment before any court or jury, the court and 
the attorneys permitted the accused to take the stand and testify. 
The Commonwealth contended that accused by taking the stand 
waived his ·right under Section 4778 of the Code to have his failure 
to testify to remain free from comment, but the court held: 
"That it could not be said that accused voluntarily 
took the stand and testified, and it was obvious that he 
never intended to waive his statutory right." 
Justice Gregory, in delivering the opinion, further says: 
"The Attorney-General does not rely upon the failure 
of the accused to comply with Rule 22. He expressly 
waived any reliance upon the rule at the bar of this court. 
Nor does he n1ake any point of the failure of the accused 
to assign as error the fact that he took the stand under the 
circumstances narrated. He contends, however, that the 
accused, by taking_ the stand waived his right granted him 
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by the statute (section 4778). This contention would be 
absolutely sound if it could be said that the accused volun-
tarily took the stand and testified. But from the statement 
of the· ~vents of the trial it is quite obvious .that the ac-
cused never intended to waive his statutory right. In the 
early case of Cullen v. CommoJl'wealth, 65 Va. (24 Gratt.) 
624, the court held that as a general rule a witness should 
be warned of his privilege before he can be held to have 
waived it by testifying." 
"The failure of an accused to testify shall not be the 
· subject of comment." Blair v. C mn1non'l.oealth, 166 Vir-
ginia, 715. 
In the case of Powell v. Commonwealth, 167 Virginia, 558, Jus-
tice Holt in delivering the opinion in part says: 
"While by section 4778 of the Code of 1936, the ac-
cused is given the right to testify in his own behalf, this is 
a privilege extended to him but not a burden imposed. The 
liberty of choice is with him; he may sit silent without 
comment and from his conduct no inference is to be 
drawn." 
And Justice Holt further says: 
"The immunity from giving evidence agafnst himself, 
given an accused by the Constitution, does not avail when 
the accused offers himself voluntarily as a witness, nor can 
it avail if immunity coextensive with the constitutional 
privilege of silence is guaranteed to him by statute."' 
We do not dispute the proposition that "always there rests upon · 
the accused the burden of explaining away incriminating evidence, 
where a prima facie case is made out, and, if he fails, such failure 
may be commented upon in argument bitt not 'his failure to testify.'' 
In the case of Miller v. Commonw.ealth, 153 Virginia, 890, 
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Chief Justice Prentis delivering the opinion on page 899 of the report, 
says in part : 
"The fourth assignment of error is based upon a 
remark of the attorney for the Commonwealth, in his argu-
ment before the jury. The Commonw~alth has proved by 
the testimony of Leo Honaker and Everett Honaker that 
some time after September, the accused told them certain 
things. The accused did not testify. Had he testified he 
would probably have corroborated them, etc., etc. During 
the argument, the prosecuting attorney, in referring to the 
testimony of these two witnesses, said: 'No witness has 
gone upo~ that stand to deny the statements made to Leo 
Honaker and Everett Honaker ... ' Objection was made 
by counsel for the accused, but the court held that the 
Commonwealth's attorney was within his rights." 
Justice Prentis further says: 
"The assignment is based upon section 4778, which is 
the section which permits one who is accused of crime to 
waive his privilege of standing mute and allows him to 
testify as a witness in his own behalf. The section con-
cludes with this language: 'But his failure to testify shall 
create no presumption against him, nor be the subject of 
any comment before the court or jury by the prosecuting 
attorney.' " 
Justice Prentis further says, in delivering the opinion: 
"There are slight differences between the statutes and 
some slight confusion in the authorities, but it is perfectly 
apparent that, in the main, the precedents support the ruling 
of the trial court." 
Justice Prentis, citing the case of People v. Sutherland, 59 Cal. 
App. 462, says: 
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"It is held that the assertion of a district attorney in 
argument to the jury that not a witness had taken the stand 
on either side to dispute the testimony of a certain officer, 
was not violative of the statute as pointing to the jury's 
attention the fact that the accused had not testified in his 
own behalf." 
These cases, we submit, referred to by Justice Prentis in the 
Miller case were cases where particular attention was not directed to 
the fact that the accused failed to testify. 
In the present case the accused failed to testify, he plead not 
guilty, the prosecuting attorney pointed his finger at him and said: 
"That defendant has not denied what Enoch Dodson said." What 
could possibly have been meant by the Commonwealth's Attorney 
than that he was intentionally calling attet:ttion to the jury that the 
defendant had not testified. The Commonwealth's Attorney did not 
say that the defendant had not shown by other witnesses that the 
statement made by Dodson was not true, but said the defendant had 
not denied it. 
On page 901 of the Miller case, Justice Prentis cites the case of 
Sawyers v. Com.nwnwealth, reported in 88 Virginia, 357, and 13 S. E. 
708. In the cited case, Judge Lewis delivering the-opit1ion, says: "In 
a criminal case a remark by the Commonwealth's Attorney that: 
"though he had no right to swear any man accused 
of crime, he had the right to prove his statements," 
does not violate Code of Virginia 3897, which provides that the 
failure of accused to testify shall not be the subject of comment be-
fore the court or jury." 
In the conclusion of the opinion in the Miller case, analyzing 
the remark of the Commonwealth's Attorney, Justice Prentis says: 
"It is now his privilege to testify, but it is his right to 
stand mute. His liberty of choice must be fully accorded 
him, and cannot be made the subject of comment; but the 
restraint of the statute cannot be extended so as to prevent 
proper comment and emphasis upon the testimony of_ other 
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witnesses simply because it could only be contradicted by 
the accused and he stands tnute. Though the silence of the 
accused may not be the basis of an argument for or support 
his conviction, his silence neither weakens nor minimizes the 
significance of testimony tending to show his guilt, nor does 
it restrain comment upon such other testimony." 
The authorities which we imagine will be relied upon by the 
statute are not in conflict with the position we are taking in the present 
case. We do not dispute the proposition of law that evidence of other 
witnesses can not be criticized, but we say the failure of the accused 
to testify cannot be commented upon by the attorney for the Com-
monwealth. 
By Certificate No. 4, page 75, MS Record, the trial judge certified 
that the Commonwealth's Attorney said the defendant has not denied 
what Enoch Dodson said. What could this possibly be but a direct 
reference to the defendant's failure to testify? The cer~ificate of the 
judge of the trial court is not to the effect that the defendant had not 
denied through other witnesses what Enoch Dodson said, but a direct 
reference to the Defendant's failure to deny what Enoch Dodson 
said. And concerning what Enoch Dodson said, already referred to, 
and what the all important officers of the court and persons claiming 
to be in authority said, either prompted by a desire to accomplish a 
conviction of some one or to display their egotistical supposed knowl-
edge of the law, the court will examine the pages from 57 to 61 MS 
Record and reach a conclusion. 
Those officers carried ·Enoch Dodson through the sweating pro-
cess unwarranted by the law of Virginia. They got from him state-
ments that implicated the petitioner, John Elliott, to which they were 
not entitled. The statement comes from the lips of this poor creature 
Enoch Dodson in an unlawful way and in a cloud closely associated 
with falsehood. He says he was willing to make a statement that 
would be accepted by those officers, and he made it. Was he scared 
into making the confession he did make, and in dragging the petitioner 
into this unholy criminal prosecution? Officer Smallwood said he 
was. (p. 56, MS Record). 
"A · He talked along there and he acted atJirst like lie 
was afraid. 
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Q How long did you talk to him? 
A I don't know, about twenty minutes I would say, 
maybe thirty, I did not time myself." 
In the case of Jl!fundy v. Commonwealth, reported in 161 Vir-
ginia, page 1049, and in S. E. Reporter, Vol 171, page 696, which 
case the w;iter imagines will also be relied upon and cited by the 
Commonwealth, the· opinion in the case delivered by Justice Hudgins, 
who in part says: 
"Accused claims that she was prejudiced in the closing 
argument of the Commonwealth's attorney, wherein he 
said: 
"Now there is a lot about this· letter of Mr. Carper. 
Mr. Carper wasn't trying to conceal anything. He evidently 
knew what he was talking about. What was in the lettel 
isn't denied by the defendant--" 
At this point in the argumet~t the Commonwealth's 
attorney was abruptly stopped by an objection of the ac-
cused. The court sustained the objection and instructed 
the jury to disregard the remarks of ~he Commonwealth's 
attorney in that particu1ar. Immediatd~,r upon the court's 
sustaining the objection, accused moved t.o discharge the 
jury because of the remarks, which motion was overruled, 
and accused noted an exception. This motion was renewed 
in chambers, out of the presence of the jury. Thereupon 
the Commonwealth's attorney s'aid: 
I 
''If Your Honor please, I would like to make a state-
ment. Counsel for the Commonwealth states that the state-
ment made in reference to the question 'that this has not 
been denied by defendant's evidence,' the pbjection was 
made before the Commonwealth's attorney had finished his 
statement. No reference whatever was made about defend-
ant not testifying." 
The court, in passing upon the motion, said that it 
was "satisfied from the statement of the attorney for the 
Commonwealth and from the circumstances that the attor-
ney for the Commonwealth was inter~upted before he had 
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completed his statement and that he intended to say that 
'what was in the letter is not denied by the defendant's 
evidence.'" 
Then Justice Hudgins further says: 
"It is clear that the Commonwealth's attorney did not 
mean to and did not comment upon the fact that accused 
had not taken the witness stand in her own behalf, and 
there is no merit in this contention." 
Suppose, for the sake of argument, the Commonwealth's At- 0 
torney had not made the explanatory statement, was .not what he 
said a direct reference to the defendant's failure to testify? We sub-
mit it would be. 
In the present case there was no explanation made by the Com-
monwealth's Attorney. None could have been made, because he re-
ferred directly to the defendant, pointed his finger at him 'and said 
he had not denied it. The Commonwealth's Attorney in the present 
case never intimated that Dodson's evidence had not been denied by 
other witnesses; he said it had not been denied by the defendant. 
It is respectfully and earnestly submitted that for the error set 
forth in this assignment alone defendant is entitled to a new trial. 
( 5 )-INSTRUCTIONS 
Counsel for petitioner offered instructions 1, 2, 3, 4, 5, 6, 7, and 
8. (Certificate No.3, p. 71, MS Record.) The court granted instruc· 
tions 1, 2, 3, and 7, but refused 4, 5, 6 and 8. 
Instruction No. 4 enunciates a sound proposition of law. It was 
given in the case of Draper v. Commowz.vealth, 132 Virginia, p. 648. 
No other instructions cover the principle of law sought to be carried 
to the jury by this instruction. 
By Instruction No. 3 the Court told the jury that the testimony 
of_ accomplices must be received with great care and caution, and if 
they believed the testimony of an accomplice was 'false and that he 
was induced to testify falsely, either by fear of punishment or hope 
of reward, his testimony must be disregarded in its entirety. Evidently 
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the court was of the opinion that the principle enunciated in Instruc-
tion 3 was embraced in Instruction No. 4, but a comparison of the . 
two iilstructions will show to the contrary. By instruction No. 3 the 
court refers to the fact that if the jury believed the accomplice was 
induced to testify falsely either by fear of punishment or hope of 
reward his testimony should be ignored; and by this instruction the 
jury could have been left under the impression that unless the accom-
plice was so induced by fear of punishment or hope of reward they 
were not warned of the danger of basing a verdict upo.n his unsup-
ported testimony. The law of Virginis is and the jury were so 
instructed in 'the Draper case, that when an accomplice testifies the 
._jury should be warned of basing a verdict upon his unsupported 
testimony, whether he was induced to testify falsely either by fear 
of punishment or hope of reward. We submit Instruction No. 4 
should have been granted. . 
Instruction No. 5 should also have been granted. The jury were 
by this instruction told that while they may find a verdict upon the 
unsupported testimony of an accomplice the evidence should be treated 
with great caution. By instruction No. 4 the court did not tell the 
jury that while they .could find a verdict upon the unsupported testi-
nlony of an accomplice, such evidence was to be received with great 
caution. It is true the court by instruction No. 4 told the jury the 
testimony of accomplices must be received with great caution, but did 
not say to them they could find the accused guilty upon unsupported 
testimony of an accomplice, and then tell them that however that may 
be the evidence must be received with great caution. 
The principle of law given the jury by Instruction No. 6 is 
certainly sound and should have been given, and the principle em-
braced in the instruction is not given to the jury by any other instruc-
tion. By this instruction the court tells the jury that although they 
may believe it more probable that defendant is guilty than that he is 
innocent, so long as the doubt exists the defendant is entitled to the 
benefit of it. 
\Nhat now, may we ask, is wrong about instruction No. 6, and 
where has the principle set forth therein been told to the jury in any 
other instruction? No where. The jury has a right as reasonable 
men to consider the guilt or innocence of an accused on any and all 
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material issues involved in the case, and to give to the accused the 
benefit of such doubt and acquit him. 
Suppose now one juror had said to the others, after retirement 
to their room, that there was a doubt in his mind about the guilt or 
innocence of the defendant, but that he thought it was tnore probable , 
that the defendant was guilty than that he was innocent, and the 
other jurors agreed with him, and the verdict was returned against 
the accused, all because they did not understand that although it was 
more probable that the accused was guilty than that he was innocent, 
and although the doubt may exist in their tninds, is· not the failure 
, to give the instruction prejudicial to the accused's dghts? 
In substance the same principle is embraced in Instruction No. 6. 
The court by this instruction tells the jury that although the pendulum 
swings to the side of guilt, still the defendarit is entitled to his acquit-
tal of that reasonable doubt exists in the minds of the jury, after a 
consideration of all the evidence. The court, however, refused to 
grant it. 
(Certificate No.3, pps. 71 to 73 inclusive, MS Record.) 
The court granted Instructions a, b, and c at the instance of the 
Commonwealth. 
Counsel for defendant objected to Instruction No. c because it 
conflicted with instruction No. 3_granted at the instance of the defend-
, ant and counsel for defendant excepted to the action of the court in 
granting instruction No. 3 because of the conflict. 
By instructions No. c, page 76, l.VIS Record, the jury was in-
structed that though it was their duty to receive the testimony of 
accomplices with care and caution, nevertheless such testimony went 
to the jury with such weight as they determined it to be entitled, etc. 
The court had alreadv instructed that the testimonv of accom-
. . . 
plices should be received by the jury with gr.cat care and caution. By 
instruction No. c the jury were told that such testimony should be 
received \vith care a11d caution; eliminating the word great. Such 
being the case would not the conflict cause a confusion in the minds 
of the jurors? 
By instruction No. c they are told to receive the evidence with 
care and ca·tttion. 
By instruction No. 3 they are told to receive it with great care 
and caution. 
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This ca"urt has held in numbers of cases that the jury was en-
titled to weigh the word "great," which carries with it more force 
than an instruction telling the jury to receive the evidence with only 
care and caution. 
In the Draper case the word gr.eat was embodied in the instruc-
tion, and also in the Stapleton case, reported in 140 Virginia, page 
484, when the jury were considering of their verdict they could have 
discussed the conflict between the two instructions and could have 
reached the conclusion that the word great was meaningless as it 
appeared in instruction No. 3 given at the instance of the defendant, 
because the trial judge had said in instruction No. c that it was their 
duty to receive the testimony of accomplices with care and caution, 
meaning ordina.ry care and caution, and the jury could have followed 
instruction No. c and ignored instruction No. 3. This conflict even 
confused the Attorney for the Commonwealth, because in his closing 
argument he stated to the jury that cottnsel for the defendant had mis-
quoted the instruction in using the word "great," and the court called 
his attention to the fact that the word "great" appeared in another 
instruction. 
To say that the jury must consider the evidence of an accomplice 
with great care and caution is a much more forceful statement than 
to tell them that they must receive the evidence with only care and 
caution, meaning ordinary care and caution. 
In view of the Virginia authorities we think instruction No. 3 
should have been given and instruction No. c should not have been 
given, unless the Attorney for the Commwealth in the preparation 
of instruction No: c had embodied therein the word great. 
For the foregoing reasons and assignments of error, and other 
errors apparent in the record to be stated at the bar, pe!itioner prays 
that a writ of error and supersedeas be granted him, and that the 
judgment of the trial court complained of be reviewed and reversed, 
and a new trial granted, and that petitioner now confined in jail at 
Berryville in Clarke County, Virginia, will be let to bail in .a reason-
able amount. 
Counsel for petitioner desires to present orally his reasons why 
a writ of error and supersedeas should be allowed, and here states that 
a copy of this petition was ·mailed to Mr. Edward McC. William~, 
Co~mon~ealth's Attorney of Clarke County, Virginia (who prose-
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cuted this case in the trial court), at his address : Berryville, Clarke 
County, Virginia, on the 30th day of March, 1938. 
Counsel for petitioner desire the right to rely upon this petition 
as their opening .brief, provided the writ of error and supersedeas 
prayed for are awarded. 
The importance of this application for writ of error and super-
sedeas to petitioner and his counsel has caused them to prolong this 
petition further than the matters of law and fact involved would 
appear to justify. 
Respectfully submitted, 
MOORE & WILLIAMS, 
BURNETT MILLER, 
JOHN ELLIOTT. 
JOHN ELLIOTT, Petitioner. 
By Counsel. 
Counsel for Petitioner. 
I, Burnett Miller, the undersigned, an Attorney at Law, pnictic-
ing in the Supreme Court of Appeals of Yirginia, do hereby certify 
that in my opinion it is proper that the decision complained of in the 
foregoing petition should be reviewed by the Supreme Court of Ap-
peals of Virginia. 
Given under my hand this 30th day of March, 1938. 
BURNETT MILLER. 
Writ of error and supersedeas awarded, but supersedeas not to 
operate to release accused from custody; if in custody, or release his 
bond if out on bail. 
4-12-38. GEORGE L. BROWNING. 
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1 * *VIRGINIA: IN THE CIRCUIT COURT OF CLARKE 
COUNTY: 





The Grand ] urors of the Commonwealth of Virginia in and for 
the body of the said County of Clarke and now attending the said 
Court at its November term 1937, upon their oaths do present that 
John Elliott did in the night time of the 21st day of October, 1937, in 
the County aforesaid, a certain store house, or meat house, of the 
property of A. P. Osborne, not then and there being a dwelling house, 
or outhouse, adjoining thereto, o'r occupied therewith, unlawfully and 
feloniously break and enter with intent the goods and chattels of the 
said A. P. Osborne in the' said store house, or meat house, then and 
there being, then and there unlawfully and feloniously to steal, take, 
and carry away, and a lot and quantity of pieces of meat, to-wit: 
twenty-four hams, of the value of, to-wit: One Hundred and Fifty 
($150.00) Dollars, of the goods and chattels of the said A .. P. Os-
borne in the· said store house, or meat house, then and there 
2* being found, then and *there unlawfully and feloniously did 
steal, take and carry away, against the peace and dignity of 
the ... Commonwealth. 
SECOND CouNT 
The Grand Jurors aforesaid, in. the County aforesaid, do further 
present that John Elliott on the 21st day of October, 1937, in the 
night time of said clay, in the said County of Clarke, being personally 
present, did unlawfully and feloniously aid and abet Larkin Elliott 
and Enoch Dodson a certain store house, or meat house, of the prop-
erty of A. P. Osborne, not then and there being a dwelling house, or 
out house, adjoining thereto, or occupied therewith, situated in the 
County aforesaid, in unlawfully and feloniously breaking and enter-
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, ing with intent the goods and chattels of the said A. P. Osborne in 
the said store house, or meat house, then and there being, then and 
there unlawfully and feloniously to steal, take, and carry away, and 
a lot and, quantity of pieces of meat, to-wit: twenty-four hams,,of the 
value of, to-wit: One Hundred and Fifty ($150.00) Dollars, of the 
property of the said A. P. Osborne in the said store house, or .meat 
house, in the County aforesaid then and there being found, did then 
and there unlawfully and feloniously aid and abet the said Larkin 
Elliott and Enoch Dodson in unlawfully and feloniously stealing, tak-
ing, and carrying away, against the peace and dignity of the Com-
monwealth. 
ENDORSElVIENT ON INDICT~IENT 
"This 25th day of January, 1938, we, the jury, find the 
3* accused, John Elliott, guilty as charged in the first cotuit of *the 
within indictment and fix his punishment at confinement in the 
penitentiary for three years. 
J. L. CARPER, Foreman." 
ORDER-January Term, 1938. 1st Day 
At a Circuit Court of the County of Clarke, at the Court House 
of said Court, in said County on ~!Ionday, the 24th day of January, in 
the year of our Lord One Thousand Nine Hundred and Thirty-Eight 
and in the one hundred and sixty-second year of our Commonwealth. 
PRESENT: 
The Honorable Philip Williams, Judge. 
Commonwealth of Virginia 
vs. Indictment for Felony No. 610 
John H. Elliott 
This day came the attorney for the Commonwealth, and the 
prisoner appeared in Court in discharge of his recognizance, and being 
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arraigned plead not guilty to the indictment, and a panel of twenty . 
jurors, summoned by the Sheriff of this County from a list furnished 
by the Clerk of this Court, were examed by the Court and found free 
from fllllegal exceptions and qualified to serve as jurors according to 
law, whereupon the Commonwealth struck from the panel, alternately, 
four of said jurors, and the prisoner likewise struck from the panel, 
alternately, four of said jurors, and the following twelve jurors 
4* were selected against *whom there were no objections, viz: A. 
C. Buckley, L. T. Larrick, S. R. Shiley, Jerome Garver, Hob-
son McGehee, D. L. Affleck, John I1. Bromley, Wm. B. Clagett,Geo. 
R. Green, C. E. Wisecarver, Sam D. Childs, and J. L. Carper, who 
wer.e sworn to well and truly try and true deliverance make between 
the Commonwealth and the prisoner at the bar, whom you shall have in 
charge, and a true verdict render according· to the evidence, and the 
jury having partly heard the evidence Were adjourned, until tomorrow 
morning' at 10 o'clock, and the prisoner is released on his recognizance 
heretofore entered into.-
PHILIP \tVILLIAl\15, Judge. 
ORDER-January Term, 1938, Continued. 2nd Day 
Circuit Court for the County of Clarke, on Tuesday, the 25th 
day of January, ·in the year of our Lord, Nineteen Hundred and 
Thirty-Eight. 
PRESENT: 
The Honorable Philip \;villiams, Judge. 
·Commonwealth of Virginia 
vs. Indictment for Felony No. 610 
John Elliott 
This day came the Attorney for the Commonwealth, and the 
prisoner appeared in discharge of his recognizance, and the jury sworn 
to try the issues in this case, appeared in Court in pursuance to their 
adjournment on yesterday, and the jury having fully heard the evi-
dence and arguments of counsel and having received the in-
John Elliott vs. Commonwealth of Virginia 27 
5* structions of the Court,' retired to their room to *consult of 
their verdict and after some time returned into the Court with 
the following verdict, to-wit: "This 25th day of January, 1938, we 
the jury find the accused, John Elliott, guilty as charged in the first 
count of the within indictment and fix his punishment at confinement 
in the penitentiary for three years. J. L. Carper, Foreman." 
Thereupon the said prisoner, by counsel, moved the Court to set 
aside the verdict of the jury and gt:ant him a new trial on the follow-
ing grounds, to-wit : 
( 1) The verdict is contrary to the law and the evidence and 
without evidence to support it. 
· ( 2) That the Court erred in admitting certain evidence over 
the objectio~ of the accused and of the exclusion of certain evidence 
of and by the accused. 
( 3) That the Court erred in not declaring a mistrial on the 
motion of the accused for improper remarks made to the jury by the 
Commonwealth Attorney during his argument. 
( 4) For failure to grant a continuance to the accused before 
proceeding with the trial. 
( 5) For failure to give certain instructions tendered by the 
accused. · · 
But the Court overruled. said motion and declined to set aside 
the aforesaid verdict upon each and every ground offered in support 
thereof, to which action and ruling of the Court, the prisoner, by 
counsel, excepted. 
And it being asked of the prisoner if anything for himself he 
had or knew to say why this Court should not now proceed to 
6* *pronounce judgment against him according to law, and noth-
ing being offered or alleged in delay of judgment, it is CO!l-
sidered by the Court that the pr:isoner be confined in the penitentiary 
of this Commonwealth for the term of three years and pay the cost 
of this prosecution, and should he fail to pay said fine and costs before 
the end of said term he shall continue in confinement until the same 
be paid or until the expiration of the limitation for such confinement 
prescribed by law.· 
And on the motion of the prisoner, by counsel, it is ordered that' 
the sentence imposed in this case be suspended for a period of ninety 
days from this date, in order to permit the prisoner to file his bills of 
exception, and to present to the Supreme Court of Appeals of Vir-
ginia, a petition for a writ of etror. 
And the· prisoner is remanded to jail. 
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7* *COMMON\VEALTH OF VIRGINIA 
vs . 
. JOHN ELLIOTT 
CERTIFICATE NO. 1 
The following is the stenographic report showing the motions, 
objections, exceptions and other incidents of the trial of this case, 
except the ruling on the instructions set forth in Certificate No. 3, and 
the ruling of the Court concerning the remarks of the Commonwealth 
Attorney as set forth in Certificate No. 4; and which stenographic 
report shows all the evidence that was introduced on the trial of this 
cause, which said evidence is all fully denoted in said stenographic 
report: 
This_ case came to trial on the 24th day of January, 1938, in 
the courthouse at Berryville, Virginia, before a jury of twelve men, 
Hon. Philip Williams, Judge of said Court, presiding. 
l\1r. Burnett Miller, of counsel for defense, asked for a hearing 
in chambers and when the court and all counsel had retired, made the 
following motion : 
lVIR. :MILLER: Counsel for the defendant when the 
case was called moved for a continuance upon the ground 
of the absence of one George Craig, a material witness, that 
is, counsel for defendant stated to the Court that he was a 
material witness, and that the defendant could not safely go 
to trial without him, and stated further that a subpoena 
was issued for this witness on the 11th day of January and 
returned on the 18th day of January; that the witness was 
not in Warren County where he was supposed to be and the 
subpoena was sent to the Sheriff of Warren County who 
made the return that the witness could not be found· in the 
county. Since this information was brought to the attention 
of counsel for defendant, as I stated before the court, 
counsel communicated with his client, the defendant, and 
8* they endeavored to locate this wit*ness on information to 
the effect he was at Fort Meyer. Today a telegram was 
sent to Fort Meyer inquiring if he is there, but no response. 
Counsel for defendant further stated to the court that 
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if the case were continued to a later date during the term, 
or generally, that they would endeavor to locate the witness 
and believed they could do so, but in the brief interval since 
the notification from the sheriff of Warren County that 
witness is not in the county, they have not had time to 
locate this witness. 
In opposition to the motion a witness, Mr. E. C. 
Smith, of Front Royal, Warren County, 1nade the state-
ment that his understanding was that this witness left the 
Remount Station in Warren County where he had been for 
some time, within three days, or about that time, after this 
case had been tried, which was tried on the 24th day of 
November; and counsel further stated to the Court that 
they would endeavor and believed they could have the wit-
ness before the court if a reasonable time were allowed them 
to do so by continuing the case to a later date during the 
term or generally. 
lVIR. WILLIAMS (Attorney for the Commonwealth, 
in reply to motion of Mr. Miller) : In answer to the motion 
of the defendant by his attorney, it is contended by the Com-
monwealth, first, that the testimony of the witness in ques-
tion is not so material to the case as to affect its outcome; 
the witn~ss testified before this court when the case was 
heard before, and his testimony is well recalled by the parties 
who heard him testify. Second, it appears that though this 
witness left the vicinity of Front Royal in vVarren County 
about three days after the last trial of this case; that nothing 
has been done in order to locate him to call this Court's 
attention to the fact that this witness might not be located 
9* for *this trial, and there is nothing to show to the Court 
that this witness will be located for any future trial; rather 
the inference is to the contrary, that he will not be located 
for any future trial. In this case there are a number of 
witnesses who are present this day in court who have come 
voluntarily from some distance without this state to testify 
in this case for the second time, and it is evident that they 
cannot be expected to return here the third time to testify 
in this case. 
MR. MILLER : Counsel for defendant in response to 
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· what is stated by attorney for the Commonwealth, says that 
this witness will testify deametrically in opposition tQ what 
was said by witness upon whom the Commonwealth relied 
in the forn1er trial to accomplish a conviction of the de-
fendant. The witness, Craigg, will testify, if .present, that 
he saw Dodson, the accomplice, in the town of Front Royal 
late in the afternoon of the 21st in a car alone, and he asked 
Dodson where the defendant, Larkin Elliott. was and he 
responded "up at the cottage.'" Diligent search has been 
made to locate this witness Craig, but without avail at the 
present time. And notwithstanding the ·diligent search, 
counsel for defendant stated that he would assure the court 
that he would endeavor as best he could to have the witness 
present if the case were continued for even ten days, or for 
any reasonable time. 
MR. WILLIAMS : It is further stated on behalf of 
the Commonwealth that there is nothing in the way of 
evidence before the court that any effort was exer~ised to 
get the witness in question before the court. These efforts 
spoken of by counsel are mere statements of his. 
The Court called 
E. C. SMITH 
and questioned him as follows: 
10* *Q Your name is E. C. Smith? 
A Yes, sir. 
Q Y ott are Chief of Police at Front Royal, Warren County? 
A Yes, sir. 
Q Do you know the witness George Craig, who appeared as a 
witness for the defendant when this case was tried before? 
A Yes, sir. 
· Q Where did he live at the time the case was tried before? 
A Judge, I do not know; he boarded somewhere in Ftont Royal 
vicinity; at one time he boarded on Cook Street, but he quit there; the 
lady he boarded with moved out of town. 
Q He was not a· native of Front Royal, was he? 
A No. 
Q Do you know where he came from? 
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A He came from Fort Meyer to Front Royal. 
Q How long had he lived in Front Royal ? 
A I do not know. 
Q I mean, approximately, had he. lived there any length of time? 
A It seems to me he soldiered there for a while at the Remount 
and after his ~nlistment expired then went to work at the Remount 
Station. 
Q When did he leave Front Royal-about when? 
A Something like four or five days after the other trial of John 
Elliott; that is he left the Remount. 
Q And how long .after that, do you know, that he left Front 
Royal or its vicinity? 
A I have not seen him around Front Royal. 
Q Y ott mean you have not seen him since four or five days 
after the last trial of this case? 
A No, sir. 
11 * *Q As I understand, he was not a man of family, 
was he? 
A Not as a I know .. of; he had no family there. 
Q You at present have no information as to his whereabouts? 
A No, sir, I have not. 
Cross Examination 
BY MR. MILLER: 
Q You don't know when he left Front Royal? 
A Only what the Sergeant told me. 
Q Y ott do not know of your own knowledge when he left 
there? 
A No. 
Q Was he a well known character around Front Royal and at 
the Remount? 
A Yes, he had been around there right smart. 
Q The boys knew him, but the older people did not know him? 
Did they? 
A I could not tell you that. 
Q You would not say he was well acquainted with the people 
of Front Royal, would you-a young man? 
A He was not a boy. 
Q Hold old was he? 
A I imagine around between 25 and 30. 
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Q W auld you say he was well known by people of Front Royal? 
A I imagine everyone in town did not know him, but I 
knew him. 
Q Y ott do not know who else knew him? 
A No, sir. 
Dismissed. 
The Court also called 
J. E. THOl\IIA; Clerk of the Court 
and questioned him: 
Q Please state when the subpoena was issued for Craig, the 
witness in question? 
A The subpoena was issued January 11th and delivered 
12* to Mr. *A. Garland vVilliams of the firm· of Moore and Wil-
liams, attorneys for the defendant? 
Q When ,was it returned to your office? 
A It was returned to my office-come in the mail-on the 19th 
of January. 
Q Was there any return on the subpoena? 
A There was a return on the subpoena as to other witnesses by 
a note signed by E. E. Marlowe, Sheriff of Warren County, saying 
"George Craig not found within my bailiwick; Craig is not at Front 
Royal Remount Station any more. 
Q That was returned to you when? 
A It came in the mail the morning of the 19th of January, 1938. 
Dismissed. 
MR. WILLIAMS: I \:4.rould like to state in the recorn 
the fact that an effort was made if it was proper on the 
part of counsel for both Commonwealth and Defendant to 
agree upon the testimony of the witness in question, both his 
testimony in chief and his cross-examination, and that De-
fendant's counsel refused to agree to this being done, re-
fused also to send to Fort Meyer, the place where the wit-
ness is reputed to be, and get him for the rest of today's 
trial. 
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MR. MILLER: Counsel for defendant says he is per-
fectly willing to send to Fort Meyer and see if he can get 
the witness, but the difficulty is if unable to do so we would 
be in the trial and we would be still prejudiced because the 
court cannot stop a trial if he goes into it. Defendant's 
counsel say all they ask is a few days within which to locate 
. and bring the witness into court. Counsel for defendant 
further says that if granted as much as fivr or ten days he 
will leave this Court room immediately himself for Fort 
13* Meyer and make full and com*plete investigation and be 
fair to the Court and Commonwealth Attorney and report 
the outcome of his investigation at the earliest possible 
moment, and if unsuccessful in locating the witness he will 
ask no further continuance. 
THE COURT: The ruling of the court is that trial 
of this case was had November 24th, 1937, at which time 
the witness in question was present. The verdict was set 
aside for reasons which have· no connection with this ques-
tion and new trial was granted in the month of November, 
and the case was then set down for trial for January 24, so 
that it appears ·since that time the Defendant has had an 
opportunity to prepare for trial and secure his witnesses. 
The only evidence before the Court of any attempt to se-
cure the presence of this witness is that shown by issuance 
of subpoena and the return thereof. It is stated to this court 
by counsel for the accused that he believes the witn~ss may 
be found at Fort Meyer and that he believes that if a con-
tinuance was granted the witness' present might be obtained, 
but there is no evidence before this Court as to where the 
witness is now or whether if a continuance were granted he 
could be obtained. On the other hand it appears there are 
present for this trial a number of witnesses summoned by 
the Commonwealth but who are in voluntary attendance 
from without the jurisdiction of the court, and have come 
to the court from some distance. It is stated by the Com-
monwealth, it appears, if the case was continued there is no 
assurance that these witnesses could be again obtained. 
Upon this showing it· is the opinion of the Court that 
the Defendant has not shown proper diligence in obtaining 
the witness in question and that the Court should not grant 
a continuance. · 
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14* *MR. MILLER: Defendant by Counsel excepts to 
the action of the Court in overruling the motion for a con-
tinuance for the reasons before stated. 
Here Court and Counsel return to courtroom and a jury was 
selected. Upon investigation by the Court, at the request of Mr. 
Miller, five jurors were found to be living within two miles of the 
scene of the crime, which jurors· were excused, and at 12:10 o'clock 
court ~djourned until 2:30 the same afternoon, by which time the full 
jury had been selected. All witnesses were called, duly sworn, and 
excluded from the courtroom. After opening statements by Mr. 
Edward McC. Williams for the Commonwealth and Mr. Burnette 
Miller for the Defense, the first witness called was 
ENOCH DODSON 
a witness of lawful age, who being first duly sworn, testified as 
follows: 
J)irect Examination 
BY MR. WILLIAMS: 
Q Your name is Enoch Dodson? 
A Yes, sir. 
Q How old are you, Dodson? 
A Nineteen. 
Q Where do you live? 
'A Culpeper. 
Q Do you know the defendant, John Elliott? 
A Yes, sir. 
Q Do you know his brother, Larkin Elliott? 
A Yes, sir. 
Q \Vill you tell the jury whether or not this photograph--
Upon objection of Mr. Miller the Court and Counsel 
15* here *retire to Chambers and Mr. l\1iller stated his objec-
tion as follows: 
MR. MILLER: Our objection to the introduction of 
this photograph is nothing has been shown as to where and 
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when the photograph was made and how old he was when 
made; but the chief objection is, as we understand the law, 
a photograph of the accused is not admissible evidence of 
the proof of identity. In other words we object to the intro-
duction of it because it is prejudiced on its face because of 
a number which is on the photograph. 
THE COURT: This is not the accused. 
MR. MILLER: They are connected with the accused, 
therefore, it appears the same rule would apply. The bare 
fact when this is introduced to a jury-the fact that. num-
ber is written there showing this man is a convict.:...__it is 
going to create a prejudice in the minds of the jury. 
THE COURT: I do not think that. 
MR. MILLER: Certainly they would have to show 
when that photograph was taken; it may have been ten 
years ago. 
THE COURT: Can you prove when the photograph 
was taken? 
MR. WILLIAMS : It would be proof as to the regular 
identification from the State Penitentiary which would give 
the fact the picture was first taken there. 
THE COURT: Maybe he has not changed; if a per-
son seeing him can say it looks like him; I think it is ad-
missible. 
MR. MILLER: Attorneys for the Commonwealth 
offered in evidence the photographs marked EXHIBIT 
No. 1 with the Enoch Dodson evidence; Counsel for de-
fendant objects to the introduction of the photographs be-
cause not properly verified, and the photographer who took 
them is not present, and because it is not shown when or 
about . .when the photographs were taken ;-they may have 
been taken years ago; and for other reasons already stated 
we object to the introdm;tion of the photographs. 
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16* *THE COURT: The ruling of the Court is to ad-
mit it. 
MR. MILLER:· Counsel for defendant ex:cepts to the 
ruling of the court for reasons above stated. 
Court and Counsel return to courtroom, and the direct examina-
tion proceeded as follows: 
Q Dodson, will you look at this photograph which I hand you 
and tell the jury of whom that is a picture? ( I-Iands photograph to 
witness.) 
A It is a picture of Larkin Elliott. 
Photograph here introduced in evidence and for identi-
fication marked EXHIBIT A for the Commonwealth. 
( Potograph on file in Supreme Court Offic~.) 
THE COURT: Is that photograph a good likeness of 
Elliott? 
A Not exactly now. 
Q What do you mean? 
A It does not look exactly like him. 
· Q What is the difference between that and the way he looks 
now? 
A His hair is not quite so bushy as it was then and he is older 
looking. 
Q (By Mr. \Villiams) You mean he is now older than when the 
photograph was taken? 
A Yes, sir. 
Q How old a m~m is he now, about-do you know? 
A I don't know exactly, around twenty-seven or twenty-eight, 
I think. 
Q Do you know how old he was when that photograph was 
taken, or can you tell from the photograpli? 
A He looks to be around nineteen or twenty. 
1\tiR. MILLER: How old did you say he is now? 
A I would say twenty-seven or twenty-eight. 
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.Q (By l\1r. Williams) Dodson, will you tell the jury whether 
or not on or about Wednesday, the 20th of October, 1937, 
li* you left *Culpeper, Virginia, in company with this man Larkin 
Elliott, and the defendant, John Elliott? 
A I did. 
Q For what purpose did you leave there? 
A They wanted me to come to Berryville with them and go to 
Dr. Osborne's meat house. 
Q Had you ever been to Berryville before? 
A I had been through once. 
Q You had been through here once? 
A Yes, sir. 
Q And about what time did you leave Culpeper on Wednesday 
evening? 
A Around six-thirty or seven o'clock. 
Q In whose car were you? 
A John Elliott's. 
Q What kind of car is that? 
A 1929 Ford model. 
Q About what time on Thursday did you get to Berryville? 
A Around five o'clock in the evening. 
Q Will you tell the jury whether or not you with this man 
Larkin Elliott, and John Elliott, the defendant, entered Dr. Osborne's 
meat house that evening or night of the 21st day of October? 
A We did that night. 
Q At about what time? 
A It was around eleven o'clock, I do not know exactly. 
Q Just tell the jury in your own words, Dodson, where you left 
the car and how you went about that robbery? 
A Left the car around here on a street, in Berryville, walked 
over to Dr. Osborne's place. 
A You left the car in what part of town? 
A Around back of the court house somewhere, back this way 
(indicating the direction with a backward wave of the hand). 
18* *Q You walked to Dr. Osborne's? 
A Yes. 
Q Did you carry any tools with you? 
A Carried a pair of bolt clippers. 
Q vVill you tell the jury \vhether or not that appears to be the 
instrument you carried with you that night? (witness handed a pair of 
bolt clippers). 
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A Yes, sir, it is. (Bolt clippers formally put in ~vidence.) 
Q Who had that? 
A Larkin Elliott. 
Q Did he have them in the car? 
A Yes, sir. 
Q You carried them along with you? 
A Yes, sir. 
Q Did you walk out a road to Dr. Osborne's house? 
A Yes, sir, the road goes down around the back end of town. 
Q And you walked out the road? 
A Yes, sir. 
Q Who cut the first or outside lock? 
A Larkin did that. 
Q Was any question there about high voltage, the lock being 
charged, or anything of that kind? 
A Not until we got to the second lock. 
Q How did the subject of the charged lock come up?. 
A Larkin he took hold of it and it burnt him. 
Q That was an inside door? 
·A Yes. 
Q Then what did you do? 
A Johnny he cut the lock. 
Q That was the second door? 
A Yes. 
19* *Q Was there a third door through which you had 
to go? 
A Yes. 
Q Who cut the lock on that? 
A I don't know, I was outside. 
· Q Did you carry any bags along with you? 
A Yes, sir, two bags. 
Q You carried two bags? 
A Yes. 
Q Wi~l you tell the jury whether or not that third door let you 
into where the meat was? 
A Yes, sir, if did. 
Q What did you do then? 
A Took the meat out and carried it awav. 
Q Did you put it i~ the bags? · 
A Yes. 
Q How did you carry it, where did you carry it? 
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A Across the road over and back to get a load. 
Q How many trips did you make over to that road? 
A Two trips. 
Q In what direction is that that you ·went if you can tell the • 
jury, Dodson, did you go away from the Charles Town turnpike? 
20* 
A Yes, sir, back east. · 
Q You went east with the meat to a road? 
A Yes, sir. 
Q How many trips did you make? 
A Two. 
Q How many hams did you take altogether? 
A Twenty-four. 
Q How did you get the car? 
A Larkin came back over town and got it. 
Q ·~'hat did you do then? 
*A Brought it back to load the meat on. 
Q Did you bring the bolt clippers with you? 
A We forgot them and left them where we loaded the meat. 
Q What did you do with the locks? 
A Took them away the other side of Winchester, I don't know 
exactly where. · 
Q What did you do .when you got the meat loaded? 
A Headed for Cumberland, Maryland. 
Q Do you remember what time you got to Cumberland? 
A Just about daybreak on Friday morning. 
Q About daybreak on Friday morning? 
A Yes, sir. 
Q Were any efforts made to sell any meat in Cumberland? 
A Yes, sir, tried to sell it. 
Q Did you succeed in selling any? 
A Sold two, that is all we could sell. 
Q Where did you sell it in Cumberland? 
A I don't know exactly. 
Q You don't know exactly where? 
A No, sir. 
Q Where did you go from Cumberland? 
A Piedmont, West Virginia. 
Q Did you sell any in ·Piedmond? 
A Yes, sir, sold four. 
Q Where? 
A At the ice plant in Piedmont. 
0 
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Q Who handled that sale? 
A Larkin Elliott. 
Q Do you know how much he got for them? 
A No, I do not. 
Q At about what time as well as you can fix it, did you leave 
Piedmont? 
21* *A I would say between ten and eleven o'clock in the 
morning-! do not know exactly. 
Q Where did you go to? 
A Came through to Moorefield. 
Q To Moorefield? 
A Yes, sir .. 
Q What happened at Moorefield? 
A Sold six to the hotel at Moorefield. 
Q Who handled that sale? 
. A Larkin. 
Q Did you see the hotel proprietor in l\1oorefield ? 
A No, sir. 
Q You did not see him ? 
A No, sir. 
Q Did you stay with Johnny in Moorefield? 
A Yes, sir. 
Q Where did you go from there? 
A Petersburg, West Virginia. 
Q What did you do there? 
A Sold one in Petersburg. 
Q Where? 
k Some fellow in a butcher shop in Petersburg, sold one to him. 
Q Do you know anything about efforts being made to sell an-
other store at Petersburg before you went to the butcher shop? 
A Larkin tried to sell one to a restaurant in Petersburg. 
Q Did he go to any store in Petersburg? 
A He was away from the car, but I don't know where be went. 
Q Did Johnny go with him at all? 
A No. 
Q You only sold one ham in Petersburg? 
A Only one. 
22* *Q From ~etersburg where did you go? 
A Came across ot Harrisonburg th~n. 
Q Were any efforts made to sell hams in Harrisonburg? 
A Tried to sell at two hotels. 
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Q Do you recall going to a hotel that is situated right on the 
Square by the Court House, Helbert's Hotel? 
A Yes, sir. 
Q Where did you park the car? 
A There is a parking space in the center of the street, we parked 
there. 
Q Who was driving the car? 
A Johnny was driving the car then. 
Q All three of you were sitting on the front seat? 
A Yes. · 
Q Who went into the hotel? 
A Larkin went in the hotel. 
Q Did any one come out to look at the hams? 
A Two fellows came out. 
Q Did they buy any? 
A No, sir, they did not. 
Q How many hams did you have left then? 
A Twelve. 
Q What did you do with those? 
A Took them to Culpeper and hid them. 
·Q Going back to Harrisonburg, did the man that came out from 
the hotel make any examination of the hams? 
A Yes, took a pen knife and examined them, stuck the knife 
in them. 
Q Did they do anything that aroused your fears, yoUJ.;s and 
Larkin's and Johnny's fears? 
MR. MILLER: I don't think that is a proper ques-
tion. 
MR. WILLIAMS: I will ''1lithdraw the question. 
Q Vvere you in a hurry to get away from there when the 
23* two men did *not buy any hams? 
Q Yes, left right away. 
Q vVill you state whether or not-where did you go from Har-
risonburg? 
A Front Royal. 
Q How long did you stay there? 
A Stayed the rest of that night. 
Q That was Friday night? 
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A Yes. 
Q Then where did you go? You had the hams with you then? 
A No, we hid the hams that night. 
Q Where? 
A Out on the road between Strasburg and Front Royal. 
Q What time did you start out next morning? 
A About daybreak. 
Q What did you do? 
A Took them to Culpeper and hid them in the woods. 
Q Tell the jury roughly just about where the hams were hidden. 
A About three miles north of Culpeper, off of Route 3. 
Q What kind of place did you hide them in? 
A In a piece of woods. 
Q What kind of spot in the woods? Did you hig a hile and put 
them in? 
A Covered them up with leaves. 
Q About what time was it that you finished that job of hiding 
the hams as well as you can fix it? 
A Between eight and nine o'clock. 
Q Friday night? 
A No, Saturday morning. 
Q What did you do then? 
A Came back to Front Royal. 
Q What did you do in Front Royal? 
A Did not do anything in particular. 
Q You all three stayed together? 
24* *A Yes, sir. 
Q Where did you go? 
A Saturday afternoon around I guess between twelve and one 
o'clock we came out to what is called the cabins. 
Q Where? 
A At a place called Nineveh. 
Q That was Saturday afternoon? 
A Yes. 
Q Will you tell the jury where you were when you were ar-
rested and who were with? · 
A I was at Front Royal with Larkin Elliott. 
Q In what car? 
-A In Johnny's car. 
Q Who arrested you? 
A Doc Smith from Front Royal. 
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Q Who did he have with him? 
·A ·Some town cop, I don't know who. 
Q Did· you see Mr. Smallwood and Mr. Buckner there that 
night? 
A Yes, sir, I saw them. 
Q Will you teil the jury whether or not you told or made a 
confession of your part in this cri111e there at Front Royal that night? 
·A Yes, sir, I did. 
Q Everything you have told here today? 
A Yes. 
Q · Was any one else arrested with you in Front Royal? 
A They arrested Larkin Elliott. 
Q Were you and Larkin separated; did they put you with one 
officer and Larkin with another? 
A No, sir, they put us both together. 
Q What happened ? 
A Larkin jumped out the window and ran. 
25* *Q Will you tell the jury whether you have seen him 
since? 
A No, sir, I have not. 
Q Or heard of him? 
A No, sir. 
Cross E_-ran·tination 
BY MR. MILLER: 
Q What time was the robbery committed here? 
A Around eleven o'clock · 
Q What time did you get to your destination in Maryland? 
A About daybreak next morning. 
Q .None of the business tnen had opened their stores at that 
time, had they ? 
A No, sir. 
Q How long did you have to wait before you located a pros-
pective purchaser ? · 
A Went out on the road, parked and slept a while. 
Q Not having met with much success there where was your next 
destination ? 
A Went to Piedmont, West Virginia. 
Q What part of Maryland did you say you went to? 
44 John Elliott vs. C ontmonwealth of Virginia 
A Cumberland. 
Q Do you know the approximate distance from here, Berry-
ville, to Cumberland? 
A No, sir, I do not. 
Q Do you know the distance from Cumberland, Maryland, to 
this next point you stopped? 
A No, sir. · 
Q Do you remember how long you stayed in any of those places 
you visited ? 
A Stayed about an hour in Cumberland, maybe a little more; I 
do not know. 
Q How long in Harrisonburg? 
A About fifteen minutes. 
26* *Q You say you crossed lVIaryland and went to Front 
Royal, and went from Front Royal as I understand, to Cul-
peper, is that right? 
A No, sir, not that night. 
A You went to Culpeper next morning? 
A Yes, sir. 
Q Before day? 
A Just about day. 
Q You have told the jury where the hams \Vere placed in Cul-
peper when you endeavored to hide them, how far was that point 
from the Elliott home where Larkin and John Elliott lived? 
A About three or three and a half miles. 
Q On whose land? 
A A fellow named Mr. Hill. 
Q How far from your residence where your parents live and 
where you lived at that time? · 
A About a 1nile. 
Q Y ott say these hams were covered with leaves; were they 
not covered with leaves and wood? 
A Might have been some brush thrown over them. 
Q Had not you at the very J?lace, or around that place where 
the hams were hidden, been assisting in blasting stumps or removing 
timber? Had y·ou not worked at that place? 
A Yes, sir, I lived there. 
A In that neighborhood? 
A Yes, sir. 
Q Who covered the hams up, if you remember? 
A Larkin and I. 
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Q Where was John then? 
A He stayed in the car. 
Q He did not get out? 
A No, sir. 
27* *Q After the hams were hidden you say you were back in 
Front Royal in the car with Larkin, do you mean the same 
car you hauled the hams in? 
A Yes; sir. 
Q There is where you were arrested? 
A Yes, sir. 
Q They really have not arrested Larkin, ·he got away from 
them? 
A Yes, sir, he got away. 
Q The reason you did not was because one of them grabbed 
you by the arm and held you? Y ott tried to get away? 
A I did not try, they did not give me a chance. 
Q You were going to get away? 
A I was going ~o try. 
Q The reason you did not was because the officer caught you 
and held you? 
A Yes, sir. 
Q What time was it when they arrested you there? 
A Around twelve o'clock I think. 
Q In the day? 
A No, Sunday night. 
Q That was after you had been to the cottage an~ left? 
A Yes. 
Q Now then did you at first tell these officers when they ar~ 
rested you, you knew nothing about it? 
A I did. 
Q Then you changed your statement and told them you did 
know something about it? 
A Yes. 
Q But you did not tell them you had been to Maryland and on 
down, the Valley? 
A When I confessed I did. 
Q When you met there that night you did not tell at first all 
about your trip to Maryland? 
A No, sir. 
28* *Q You then for some time conferred and talked with 
the officers before you made a confession, did you? 
Q Yes, sir. 
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Q You -first said you knew nothing about it? 
A Yes. 
Q Now the officer told you that night it would be bettter if you 
would confess and tell them something about it? 
A Doc Smith told me it might be better. 
Q And you. thought it would be? 
A Yes, sir. 
Q That is why you confessed? 
A Not exactly. 
Q Why not; you say he told you it might be better; why was 
it not the reason? 
A They caught me in lies; they knew I was lying, caught me 
in a couple. . 
Q If you were willing to tell lies then have you reformed.and 
are not willing to tell them now? 
A I have reformed a lot. 
Q The real reason you made a confession was you were sleepy 
and tired, is that the reason? And you wanted to get out of the 
trouble? 
A Yes. 
Q That is one reason you confessed? 
A Yes. 
Q One reason was you were told by the officer it might be bet-
ter for you, that was one reason, was it? 
A Yes, sir, I was told it might be better for me. 
Q And you were as a matter of fact tired and sleepy? 
A I was. 
Q Y ott were willing to say most anything to get out of trouble 
and for them to stop questioning you, you have just told us they had 
. already caught you in several lies? 
A Yes, sir. · 
Q Y ott did not want to be placed in a position of telling any 
more lies . 
. A I did not tell any more after that. 
Q Why did you tell me a minute ago one reason you confessed 
was because you were sleepy and tired and wanted to get away? 
29* *A I was tired and sleepy. 
Q If you had not been sleepy and tired' and had not 
thought that it would be better for you probably to confess, and had 
not known they had caught you in those lies, you would not have 
confessed, would you? 
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. . 
A I don't know. 
Q Suppose they had not caught you in any lies at 'all, and 
suppose you had not been sleepy and not been told by the officer it 
might be better for you if you confessed, then you would not have 
confessed, would you? 
A I don't know, I might have. 
Q Y ott told me a moment ago the reason for confessing, if not 
for those reasons you would not have confessed, would you? 
A I might have confessed. any way. 
Q But you don't know. 
A No, sir, I don't know. 
Q These two photographs that have been exhibited and intro-
duced in evidence, are they both pictures of Larkin Elliott· to your 
certain knowledge? 
A Both look like Larkin. 
Q About how old was he? 
A Roughly about around nineteen or twenty. 
Q Would you say positively both pictures are photographs of 
Larkin Elliott? 
.A Yes, sir, I would. 
Q Both of them? 
A Yes. 
Q Would you say both were taken about the same time? 
A Yes, sir. · 
Q Look at them good and see.· 
A Look to me like they were. 
Q Which of the officers that arrested you told you it might be 
better if you confessed? 
30* *A Doc Smith told me it might be better. 
Q Did the other men present tell you anything? 
A No, sir. , 
Q Now, Mr. Dodson, you have told the jury that you knew 
the statement you had made was not accepted by the officer, the first 
statement? 
A Yes, sir. 
Q You knew that statement was not accepted? 
A Yes. 
Q You wanted to make a statement that would be accepted, is 
that true? 
A Yes. 
Q You did make one which was accepted? 
A Yes. 
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Q Let us go back down to Culpeper, you say where the meat 
was hidden was about three of three and a half miles from the Elliott 
home? 
A Yes, sir. 
Q And only about one mile from your home? 
A Yes, sir. 
Q Who first proposed this thieving trip you spoke of from Cul-
peper to Berryville? 
A Larkin Elliott. 
Q Larkin did all the dealing along teh entire route, did he? 
A Yes, sir, all the selling. 
Q You have known the Elliotts for quite a while, have you not? 
A Yes, sir, I have. 
Q How far did the Elliotts live from where you live? 
A About two or two and a half miles. 
Q After you made your statement at Front Royal, the one 
accepted by them, you came on to jail, is that right, they brought you? 
A I was already in jail when I confessed. 
Q You did not confess at Front Royal at all? 
A Yes, siir, in the Front Royal jail. 
Q After you made the statement there you came on to jail? 
A They brought me here next day. 
Q Where did they keep you that night? 
A Front Royal jail. 
31 * *Q That night when you talked to the officers, did you 
then tell them all about these trips you had taken to Cumber-
land, clown the Valley of Virginia and back to Culpeper? \Vhen for 
the first time did you tell the officers where the hame were hidden in 
Culpeper? 
A The night I made the confession. o 
Q Was that in Front Royal when you were arrested? 
A Yes, sir. 
Q When Larkin Elliott escaped? 
A Yes, sir. 
Q As I understood you are a little uncertain as to what you 
were going to do had not the officer grabbed you by the arm--
THE COURT: I think counsel has covered that; he 
said he would have run if he could have gotten away; I do 
not want you to ask the same question. 
• 
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Q Then do I understand you made your confession one in jail 
and one at Front Royal? 
THE COURT: He said he made the confession at 
Front Royal. 
Q Were you in jail or at the car? 
A I was in jail. 
Q In jail in Front Royal when you made the confession?? 
A Yes, sir. 
MR. WILLIAMS: 
Q Dodson, if on this occasion that Mr. Miller is talking 
about you told anything that was untrue there at the Front Royal 
jail, if you told anything untrue when you made the confession you 
have had ample opportunity since to change it and tell the truth, have 
you not? ' 
Question objected to by Mr. Miller as a matter of · 
argume~t. 
'Question withdrawn by Mr. vVilliams. 
MR. MILLER: 
Q How many times did I understand you to say you had been 
in Berryville before the night of the robbery? 
A Once. 
32* . *Q Hadn't you been here at other times with Bruce 
Elliott? 
A No, sir, I had not. 
Dismissed. 
DENT DAVIS, 
a witne~s of lawful age, being first duly -sworn, testified as follows: 
Direct Exa.mination 
BY MR. WILLIAMS: 
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Q You are Mr. Dent Davis? 
A Yes, sir. 
Q Will you tell the jury where you are from, Mr. Davis? 
Q Piedmont, West Virginia. 
Q And your business? 
A Meat market, bakery and grocery. 
Q Mr. Davis, will you look at the defnedant here, John Elliott, 
and directing your attention to a time about the 21st or 22nd of 
October, will you tell the jury whether or not you saw him in your 
place at Piedmont? 
A Yes, sir. 
Q Will you tell·the jury just what you saw of him, how y.Qu 
happened to see him there? 
A He came in and asked did I buy country hams, I told him yes 
·once in a while, I said, "Do you have country hams?" He said he 
did and I told him to bring one iri for me to see. He went out and 
brought in a ham and laid it on the counter, then he walked down to 
the other end of the counter and stayed there. I said, "This is a 
Virginia peanut ham," he said, "Yet, this is a Virginia han1." I looked 
at it and said "I don't believe I care to buy it." I said, "Mr. Shugart 
is about the only man to buy it." 'He said he had four and if I would 
buy the four I could have them for 25c. I said, "I don't believe I will 
buy it, take them to Mr. Shugart, he buys them. ' 
Q What does Mr. Shugart do? 
33* *A He has an ice plant. 
Q vVhy did you not buy? 
A He acted kind of queer about the hams. 
Q Do you tell the jury there is no question but this is the man 
who came in your place, on that occasion with this ham? 
A No, sir. 
Cross Examinat-ion 
BY MR. MILLER: 
Q 1\tlr. Davis, do you remember testifying in this case once 
before? 
A Yes, sir. 
Q Do you remember you said you could not identify the man 
who came in the store? 
A They handed me this picture here. 
• 
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Q You said you could not identify that? 
A Yes, sir. 
Q Did. you say on that occasion you never identified any occu· 
pant of the ~ar? , 
A I,did not know whether they were in a car or a truck. 
Q You did l)Ot say you identified this man? 
A Yes, sir. 
Q Had you ever seen him before? 
A No, sir. 
Q How long did you talk with him that day? 
A About five minutes. • 
Q Why did you not tell that before when you were on the 
stand? 
A I was just asked about the picture. 
Q You remember you could not positively identify the man 
after seeing him? 
A This picture here. 
Q I just want to ask about what time it was ·the man came in 
your market that you identified? 
A Along in the evening, the exact time I could not say. 
Q How was he dressed? 
A He had on a cap and a dark suit. 
34* *Q Did he look anything like that photograph there? 
A No, sir. 
Q He did not look anything like that? 
A .No, sir. 
Q About what hour, was it? 
A I could not say the exact hour. 
Q You did not buy it? 
A No, sir. 
Q Could you give the approximate time? 
A No, sir, I woulq not like to do that, i would not know the 
exact time; I might tell something that was not right. 
THE COURT: Was it in the forenoon or afternoon? 
A Afternoon. 
Q Was it about the middle of the afternoon? 
A Yes, sir. · 
Dismissed. 
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FRANK SHUGART, 
a witness of lawful age, being first duly sworn, testified as follows: 
Direct E.ramina.tion 
BY MR. WILLIAMS: 
Q You are Nlr. Frank Shugart? 
A Yes, sir. 
Q Wiii you ·tell the jury where you live,. ]Vlr. Shugart? 
A Piedmont, vV est Virginia. 
Q And your business? 
A Ice manufacturer. 
Q Directing your attention to the date about the 22nd of 
October, 1937, will you state whether or not, Mr. Shugart, you pur-
chased of a man who came in your ice plant some hams? 
A I purcHased four. 
At this point the deputy sheriff placed in front of the 
witness a box containing two hams. 
Q Are those two of the hams you purchased? 
A Yes, sir. 
(Hams put in evidence.) 
Q Mr. Shugart, will you look at this photograph that has been 
introduced in evidence and tell the jury whether or not that is the 
man of whom you bought those hams? (witness handed photograph). 
A \i\!.ell, it looks like him. The features look like him; I 
35* would not *swear it is for the man I bought the hams from 
had a hat or cap on, but the features look similar. 
Q l\1r. Shugart, did you see the car in which these men were 
riding?-· . 
A No. 
Q Did you see any one else with him? 
A No, sir. 
Cross E:rami1la.fio1l 
BY MR. MILLER: 
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Q You would not swear the man who came to your store, that 
you saw, was that man? 
A No, not from the photograph, no, sir. 
Q Would you say the man that visited your store was younger 
or older? 
A I would say he looked older than that picture. 
Q You would not swear to that picture? 
A No, sir. 
Dismissed. 
A. C. McNEILL, 
a witness of lawful age, being first duly sworn, testified as follows: 
Direct Examination 
BY MR. \tVILLIAl\1: : 
Q Are you Mr. A. C. l\1cNeill? 
A Yes. 
Q You are proprietor of a hotel at 1\!loorefield, Vv est Virginia, 
are you? 
A Yes, sir. 
Q Mr. McNeill, directing your attention to Friday, October 22, 
1937, will you tell the jury whether or not you were approached by a 
man who wished to sell you some hams and whether or not you pur-
chased some? 
A I did? 
Q How many did you purchase? 
A Six .. 
Q Did you see the car in which that man was riding? 
A Yes, sir. 
Q You did. 
A Yes, sir. 
36* *Q Do you recall what kind it was? 
A It was a touring car, and as well as I remember a 
Ford. 
Q When you say touring car do you mean--
A It had glass in it. I guess you term that a· sedan. 
Q Did you see any of the companions of the man who sold 
the hams? 
.. 
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A I did not. ', 
Q You purchased how many? 
A Six. 
Q Will you tell the jury whether or not these are remains of 
hams that you purchased?, ,(the deputy sheriff having placed a box in 
front of the witness which contained ends or small portions of hams). 
(Hams put in evidence.) 
A Yes, sir, that is the ham. 
Q Will you look at this photograph that has been introduced in 
evidence and state whether or not that is a resemblance of the man 
from whom you bought those hams on that occasion? (witness handed 
photograph). 
A Yes, sir, that looks like the man. If I could see him with a 
gray cap; I could not swear it is, but I remember very distinctly--
Q You are as positive as you can be? 
Objection by Mr. Miller. 
Sustained by the Court. 
Cross E;,·amination 
.. 
BY MR. MILLER: 
Q You would not swear that photograph here is the original of 
the man you are talking about? 
37* 
A No, sir, hut I would swear it resembles him. 
Q ·But you would not swear it is the man?· 
A No, sir. 
Q Are both of those pictures of the same man? 
A I think so. 
Q You would not swear to that? 
A No, sir. 
Dismissed. 
*S. R. HELBERT, 
a witness of lawful age, being ·first duly sworn, testified a.s follows: 
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Direct .Examination 
BY MR. WILLIAMS: 
Q Are you the proprietor of -Hotel Helbert in Harrisonburg, 
Virginia? 
A Yes, sir. 
Q Directing your attention to Friday, October 22, 1937, do 
you recall being approached at your hotel by a man who wished to 
sell you hams ? 
A Yes, sir. 
Q Will you tell the jury what you recall of that interview? 
A Well, I was in the rear of the hotel building; my assistant 
came and called me, said a man was there selling hams. I walked out 
of the lobby with one man that came in; then I went with the three 
out to the car and looked at them. They asked ZOe for these hams 
and I did not buy any of them. 
Q Did you make any examination of the hams? 
A -Yes, sir. 
Q How did you make the examination? 
A We examined the one ham, possibly·. two, with a nice pick 
Q How did you do it? 
A Jammed it in the center part of the ham. 
Q Why did you not purchase any? -
A Well they were to cheap. 
Q \\Till you go further than that and tell the jury what you 
mean by that? 
A Nice hams such as these at that titne were worth about 
30c or 35c a pound. 
Q Did you notice any of these persons, either the one who 
tame in the hotel or the two in the cat·? 
A I did not see two in the car, I saw one there. 
Q You could not identify the one in the car? 
A I could not. 
Q Will you look at this photograph and tell the jury whether 
or not that is a resemblance of the man who came to your hotel and 
with whom you went out? (witness handed a photograph). 
38* *A I could not sav. ' 
. . 
No cross exatnination. 
Dismissed .. 
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JOHN B. EARMAN, 
a witness of lawful age, being first duly sworn, testified as follows: 
Direct Examination 
BY MR. WILLIAlVIS: 
Q What are your initials, lVIr. Earman? 
A J. B. or John B. 
Q · You live at Harrisonburg, Virginia? 
A Yes, sir. 
Q What is your business? 
A I am tax assessor and accountant, and assistant manager of 
Helbert Hotel. 
Q Do you recall being in the hotel on or about October 22, 
1837, when a man came in to sell some hams? 
A Yes, sir, I could not say definitely as to the time, but some 
time in October, the latter part. 
Q Did you notice that man particularly, Mr. Earman? 
A Well, in a way,. just like I would meet most any one else. 
Q Did you go with Mr. Helbert out to the car to see the hams? 
A Yes, sir. 
Q Did you notice the occupants of the car particularly? 
A Well there were two other fellows in there, but they did not 
get out of the car; I did not notice them pqrticularly; they did not 
say anything. There were two other fellows in the car. 
Q Did you get an opportunity to notice them closely? 
A I could have, but I did not pay particular attention. 
Q Can you state whether or not the defendant here was one of 
the occupants of that car :On the occasion when you went out to look 
at the hams? 
A No, sir, I could not say that. 
39* *Q \i\Till you look at this photograph and state whether 
or not this is a resemblance of the man who came in the hotel 
and took you and Mr. Helbert out to look at the hams?' 
A Well, he probably resembles him, but I could not just ,say; 
his cheek hones are rather more fleshy, but his general appearance 
resembles him. · 
Cross E.:rami11ation 
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BY MR. MILLER: 
Q Are both of these pictures the same man? 
A .No, sir, I could not say they were, they might be the same 
man, but not taken at the same time. 
Q Do they look alike ? 
A Yes, si.r.· 
Q You would not swear the original of that photograph was 
the man who talked to you ? 
A No, sir. 
THE COURT: Did you see the car? 
A Yes. 
\Vhat sort of car was it? 
A It was a Ford, four-door sedan, I would say 29 or 30 model. 
Q (By :rvrr. 'Miller) \Vhat time was it? 
A Between four and five o'clock in the afternoon. I had just 
come from the court house. 
Q How far from your place is Piedmont? 
A I could not tell you. 
Q Could you tell approximately? 
A No, sir, I do not know exactly where Piedmont is. 
Q What day of the week was he there, do you recall? 
A I don't recall. 
Q Do you know what day of the week it was? 
A No, sir, some time past the middle, or between the middle 
and the last of October. 
Q You would not undertake to tell the jury what day of the 
week it was? 
A No, sir. 
Dismissed. 
40* *ELLIS V. GILlVIORE, 
. a witness of lawful age, being first duly sworn, testified as follows: 
Direct E.~amina.tion 
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BY MR. WILLIAMS: 
Q Mr. Gilmore, your home is Culpeper? 
A Yes, sir. 
Q Tell the jury what business you are engaged in? 
A I am a notary public and employed by the Cooper lVIotor 
Company. 
Q Are you familiar, Mr. Gilmore, with the automobile which 
John Elliott owned in the latter part of October, 1937? 
A Well, I know we· sold a car to him; I have the date and all 
that we sold it on my memorandum. The car was a 1929 model A 
two-door sedan; some people call it a coach. It was sold July 10, 
1937 to Johnny Elliott; this is the same car that we were notified to 
go over to Front Royal for and bring back to Culpeper. 
Q Did your company get it and bring it back to Culpeper? . 
A Yes, sir. 
Q Have you seen it since? 
A I saw it after it was in the garage to be repaired. 
Q Had it been painted when you ~aw it? 
A I had not been painted when I saw it, no, sir. 
No cross examination. 
Dismissed. 
FRAN!{ SHUGART, 
Recalled for further Cross E~ramination 
BY lVIR. M:ILLER : 
Q Mr. Shugart, you are at Piedmont you said? 
A Yes, sir. 
Q What was the day and hour this man appeared there? 
A Well, it was in the forenoon of October 22nd, Friday I think 
it was. 
Q . About what time? 
A Along in the forenoon; I would say around eleven o'clock t 
imagine, before dinner time-about that time. · 
Dismissed. 
I 
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41* *DR. A. P. OSBORNE, 
a witness of lawful age, being first duly sworn, testified as follows: 
Direct E.rantination 
BY MR. WILLIAMS: 
Q You are Dr. A. P. Osborne? · 
A I am. 
Q You are a practicing physician in the County of Clarke? 
A I am. 
Q Will you tell the jury where your proJ)erty is-your resi-
dence, and the property on which you carry on a business? 
A It is right back here about a quarter of a mile directly north; . 
. it is a stobe house out on the hill as you go to the Charles Town races: 
Q Now, Dr: Osborne, where does the building in which you 
keep your meat lie? 
A The meat was stored in the. building we call the cannery sit-
uated right near and back of the house. 
Q Is there a back entrance to your property from the vicinity 
of the street back of the court house? 
A Yes, a ·continuation of this street by the Episcopal Church. 
Q If you follow that road will it take you to your meat house? 
A Yes, directly. 
Q Doctor, on or about the 21st day of October, 1937, will you 
tell the jury how much meat you had stored in your meat house out 
there on your property? 
A We had 500 hams hanging in this storage. 
A And what other property did you have in there, or had you 
been using that house for? 
A This room was being used for a storage room for canned 
goods; there were about 1,000 cases of canned tomatoes in the same 
room, separated by a sheet; the canned goods had been hauled out 
early and the meat left in· the room. At that date there was no canned 
goods in there, but there had been with the meat. 
Q About when was the last canned goods removed? · 
422 *A The last canned goods went out of that building-
to be exact they were removed June 1st and 2nd. 
Q The last canned goods were taken out ? 
A Yes, out of that building. 
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Q Do you know Larkin Elliott? 
A I know Larkin Elliott very well. 
Q Tell the jury how you happened to know him. 
A I was his physician here for months while he lived around 
on a side street-! was physician to his family. 
Q Tell the jury just where he lived. 
A He lived on the Charles Town road in what is known as the 
lVIannie l(ercheval old home-in two rooms upstairs. 
Q Will you tell the jury whether or not Larkin Elliott ever 
came into or entered the building in which you had meat stored? 
A Yes, Larkin Elliott has been in that building many a time; he 
\\'as in there June 1st and 2nd several times every day hauling canned 
tomatoes, and right among the meat. The meat was hanging right 
there; and he was, there prior to that-on March 12 and 15; he was 
there May 7th by himself with Mr. Maloney's truck. 
Q Who did he work for? 
A He worked for Maloney, a truckman here. 
Q In what capacity? 
A He drove the truck and worked for him; he was driving 
when he came up when the tomatoes \vent a\vay. 
Q Do you know yourself the defendant here, John Elliott? 
A I did not know him until today, but I have seen him going in 
and out around here with his brother. 
Q Have you ever seen Enoch Dodson before your hams were 
~tolen? 
A No, sir. 
Q Doctor, directing your attention to the date which was the 
evening of the night of October 21, 1937, Thursday night, will 
43* you *tell the jury what occurred with respect to your meat 
and how your attention was called to it. 
A My attention was called abou~ daylight. The boy that works 
for me came up, waked me up, and said the meat house had been 
broken into. I went clown there, discovered there had been the theft 
of 24 hams; we knew the racks had been filled and it was an easy 
· matter to count the hams that were gone. Three locks had been cut; 
there were three people's tracks going across the little lot on my place 
and on across the field to Mr. Price's road running parallel with my 
place. They made two trips from that meat house to Mr. Price's 
road. 
Q How did you determine that? 
A We counted the tracks ; the same tracks went twice. 
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Q Was there any evidence of the locks left around there? 
Could you find the locks themselves ? 
A No, the locks were not there. 
Q Through how many doors had these men to go in order to 
get in? 
A They cut three locks and they were good ones. 
Q ·Doctor, have you any knowledge of the number which was 
stamped on that meat? 
A I know absolutely-No. 649. 
Q Can you tell the jury whether ·or. not these are your hams? 
(The deputy sheriff having brought in and placed before the witness a 
box containing several hams.) 
A Gentlemen of the Jury, that is my n1eat, every piece; my 
stamp is on every piece; it is sugar cured. That is my meat. 
Q I do not know if you made clear to the jury just where those 
tracks led to from the entrance to your meat house. 
A (Witness drawing a diagram) Here is the cannery; here is 
the road that goes out by the Episcopal Church; in this building here 
was stored the hams ; here is the outside door that went into 
44* the cannery; *the tracks went across this field to Mr. Price's 
road here, three people's tracks went this way and back con-
necting directly with where they found the hams. 
Q Were you with the officers when they found the bolt cutters? 
A Yes, sir. 
Q You were with him when he found these bolt cutters? 
A After I discovered the theft I went back and called Mr .. 
Buckner; when I went back Mr. Buckner was approaching,· coming 
out from Mr. Price's road carrying the cu.tter. 
Cross Examination 
BY MR. MILLER: 
size? 
Q What is the difference in the tracks you traced? 
A Different people's tracks, large and small. 
Q Two of them were about the same? 
A Yes. 
Q And the other one differed from those two? 
A There were three people's tracks? 
Q Did you look to see if the tracks were all the same or different 
A I did. 
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Q Were two of the tracks about the same? 
A I said there were tracks representing three people, and none 
shaped the same except you could see where one man made two trips, 
that was the same track; it was a little muddy and sticky. 
Q One man can make three tracks if he goes over the ground 
three times? 
A Yes, sir, but one man made only two separate tracks and 
there were three people; I made it my business to find out about those; 
I had seen them before. 
Q You said, as I understand, one was larger and two smaller-
A No, sir, I did not; I said there were three people's tracks; 
they were different people. 
Q Did they resemble each other? 
A Certainly. 
45* *Q Did one resemble another very much? 
A One was exactly like the other because it was the 
same man's track. 
Q Did the two sets of tracks correspond in appearance ; _ did 
one have a large track and two a small track-were they much alike? 
A They were very distinct, they did not look alike. 
Q They crossed a sod field ? 
A They crossed a plowed field. 
Q It was a little difficult to tell unless one set was very much 
larger than the other? 
A It was not difficult to tell about those tracks. 
Q You are satisfied that there were three sets of tracks? 
A· I know there were. 
Q You would not say any were made by the same man? 
A I would say a round trip was made by the same man. 
Q Y ott would not say any two were made by the same man? 
A No, sir, three men made those tracks. 
Q Oo you say that because the tracks were so different from 
each other the same man could not have made the two sets of them? 
A I say they were three separate tracks made by the same 
people in the same size and il! the same shape. 
Q Did the shoes he had on appear to be sharp pointed? 
A As well as I remember one was a little pointed. 
Q How about the others? 
A Broad like work shoes. 
Q When did you examine those tracks ? 
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Q Early next morning? · 
A Yes, sir. 
Dismissed. 
*R. W. BUCKNER, 
a witness of lawful age, being first duly sworn, testified as follows: 
Direct E.xami1lation 
BY MR. WILLIAMS: 
Q You are l\1r. R. W. Buckner? 
A Yes, sir. 
Q Deputy sheriff and jailer of Clark County? 
A Yes, sir. 
Q Will you tel.l the jury whether or not, Mr. Buckner, you were 
called to Dr. Osborne's property north of Berryville on the morning 
of the 22nd of October, 1937? 
A Yes, sir. 
Q V\Till you tell the jury what you found when you got there? 
A I found that the building had been broken open, the lock had 
been cut and some meat gone. 
Q Could you find any of the locks which had been on the doors? 
A No, sir, I did not. 
Q Did you make any examination for tracks there at the en-
trance to the meat house; say whether or not there were any tracks 
there, where they led to? 
A There were tracks there showing three different tracks, three 
. different people, leading from the meat house across the small field. 
Q Will you state whether those tracks showed those three 
different people had made more than one trip? 
A ·It looked as if they made two trips to the meat house and 
back. 
Q In what direction from Dr. Osborne's meat house did those 
tracks go? 
A They went east across the field in the direction of the road 
that goes into Mr. Price's farm. 
Q In the direction of the. road that goes into Mr. Price's farm? 
(\. Yes, sir. 
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Q Will you tell the jury whether or not you found those bolt 
clippers? 
A Yes, sir. 
47* *Q There at the scene that morning? 
A Yes, sir, I found them across-there were two fields, 
the Doctor's and one Mr. Price's-those bolt cutters were found along 
the edge of the road~ 
Q Mr.· Price's road? 
A Yes, sir. 
A Not right on the edge, but over in the grass where the grass 
and weeds had been mashed down. 
Q Did you look to see if there was evidence of a car being in 
and turning around there? 
A Yes, sir, a car come in and turned out in the field to turn 
around where I found the bolt clippers. 
Q Did you in company with Mr. W. W. Smallwood, Jr., go to 
Front Royal on Sunday, the Sunday immediately following this rob-
bery, and there arrest Larkin Elliott and Enoch Dodson and assist in 
the arrest? 
A Yes, sir. 
Q \tV ill you tell the jury what happened there? 
A Mr. Smallwood and myself saw Enoch Dodson and Larkin 
Elliott there; we told the policemen they were two men wanted ; they 
arrested them and put them in a car. 
Q In whose car? 
A Their own car. 
Q Who was with them? 
A Two officers. 
Q What officers? 
A Doc Smith and Mr. Brown. 
Q And what did they load them in the car for : for what pur-
pose? 
A Going to take them up to jail. 
Q Will you state whether or not you and Mr. Smallwood then 
went to the jail ? 
A Yes, sir, we went on to the jail. 
Q Did Chief of Police Smith and the other officer arrive there 
with Larkin Elliott and Enoch Dodson? 
48* *A They arrived with Dodson, but did not have Larkin 
Elliott. 
Q Were you present when Enoch Dodson made his confession 
there that night? 
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A Yes, sir. 
Q Will you state whether or not on information obtained from 
him you in company with others went down into the Culpeper neigh-
borhood to look for some of these hams? 
A Yes, sir. 
Q Who went with you? 
A Doc Smith and Mr. Smallwood. 
Q I don't suppose you are very .familiar with the vicinity of 
Culpeper so you can tell just where those hams were? 
A They were on this side of Culpeper. 
Q Did you find some hams there? 
A Yes, sir. 
Q How many? 
A Twelve. 
Q Where were they hidden? 
A They were hidden left of the road as you go towards Cul-
peper, back off the road, an old dirt road back there. 
Q Who gave the information as to where the hams were? 
A Mr. Dodson told us. 
Q Where did he give you that information? 
A In Front Royal, in jail. 
Q Will you tell the jury, Mr. Ruckner, whether or not-first, 
when did you go to Culpeper after the hams, as well as you can 
remember? 
A Right early in the morning when we started, I think it was 
before daylight before we left Front Royal. 
THE COURT: What day of the week? 
A That would have to be Monday mornfng. 
Q Sunday night after having talked to Dodson did you and 
Mr. Smallwood make another attempt with Doc Smith and the police-
man in Front Royal to get Larkin Elliott? 
A Yes, sir. 
49* *Q Where did you go? 
A We went out on the road between Front Royal and 
Double Tollgate, a place called Nineveh. 
Q About what time would you say that was? 
A I would think around about three o'clock, I imagine, I could 
not say exactly. 
Q What happened there, Mr. Buckner? 
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·A We went up to this cabin, knocked on the door, Doc· Smith 
asked him t<;> open the door; I imagine we stayed there around ten or 
fifteen minutes. 
Q Did anybody say anything; could you tell who was in there? 
A Larkin Elliott told us to get away from the door; someone 
broke a window out, someone from the inside, I don't know who 
did it. 
Q What finally happened ? . 
A The door finally flew open and two girls were pushed out in 
front of the men and the two men ran to the highway; a car came 
along, they run in front of the car, one did I know, the other I think 
run around the side; the car slowed up, they got on and disappeared. 
Q Who was standing in front of the door when they pushed 
the women out? 
A Doc Smith. 
Q Where were you? 
A Behind Doc Smith. 
Q Where was Mr. Smallwood? 
A A little to one side of me. 
Q There was another policeman? 
A Yes. 
· Q Where was he? 
A On the other end of the little porch. 
Q· Did you -recognize those two men as they came by you? 
A I could not see them in the faces as they came by. 
Q Do vou know whether or not one was Larkin Elliott? 
A I r~cognized Larkin Elliott's voice when he was in the 
building; I have known him pretty well and talked to him several 
times. 
50* *Q But you cannot tell whether or not the other was 
John Elliott can you? 
A I could not see his face. 
Q Will you tell the jury whether he looked like him? 
A He was running with his back to me, but it did not look like 
he looks. 
Q Did you and the r.est of the officers try to catch those two 
men after they made the burst and before they got into the car? 
A We made an effort, started running, but' they got on the car 
and we went up the road after our car. 
Q They got on that car before you could catch them? 
A Yes. 
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Q These women you spoke of as having been pushed out do you , 
recall who they were? 
A One was-I was told their names; one was Miss Virginia 
Grove, I believe, the other was Mabel Cruse. 
Cross Examination 
BY MR. MILLER:· 
Q When you visited this cottage that night was it a very dark 
night? 
A No, sir, not real dark, the stars were shining. 
Q About what time did you get there? · 
A I don't remember ; I think it was around three o'clock. 
Q rin the morning? 
A Yes, sir. 
Q You never had seen the defendant, John Elliott, before, 
hand you? 
A I don't think I ever did see him. 
Q How could you tell a man running in the dark ·from you 
looked like John Elliott if you never had seen him before and he was 
running from you in the night time? 
A I said the shape of his back running from me· resembled 
him very much. 
Q You had never seen him before? 
A No. 
Q About these tracks, were they very much alike or unlike ? 
A The tracks were different; you could tell they were different, 
different .shoes. 
51* *Q... Three sets of tracks, all different, through a plowed 
field? 
A Yes; it was. not exactly a plowed field, but it had been cul-
tivated. 
Q Would you describe the character of the tracks; did they 
appear to be sharp pointed shoes or blunt if you remember? 
A There was one track I remember pretty well, it was very 
peculiar; you don't see many like it. From the heel base in ther~ was 
quite a distance from the sole on back to the heel, I think a little more 
than any I ever saw .. 
Q That was a sharp pointed shoe, was it? 
A I think so. 
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· Q The other two tracks were much alike? 
A No, sir, one was much bigger than the other. I don't say a 
great deal bigger, but a larger track. 
· Q Could it possibly have been made by the same person that 
made the other? 
A I don't think so, I don't believe it could; I believe they were 
three different tracks that I saw. 
Q That is your belief? 
A Yes, sir. 
Q You were not present as I understand when Larkin Elliott 
and the witness Dodson were captured in Front Royal? 
A Yes, sir, I ~as present when they were put in the car. I was 
present when they were first under arrest. 
Q Did you see Larkin Elliott run and make his escape? 
A No, sir. 
Q Where were you then? 
A I was in our car going toward the Front Royal jail. 
Q Y ott did not see which way he went? 
A No, sir. 
Q And the confession was n1ade by Dodson after you got up 
in jail? 
A Yes, sir. 
Q You were not present then? 
A Yes, sir. 
Q Who interrogated him when he made the confession? 
A I don't think there was any. 
Q He first denied it? 
52* *A Yes, when they first brought him out' he did not 
admit he had stolen this meat at first. 
Q Then do you remember a statement Dr. Smith or any one 
made to cause him to change that story? 
A I don't think anybody made any particular statement; I can-
not recall every word said. 
Q Who brought him back to jail here? 
A Mr. Smallwood and myself. 
lVIR. WILLIAMS : 
Q Do you know where Larkin is now? 
A No, sir. 
Q He is a fugitive from justice, is he not? 
A Yes, sir. 
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MR. MILLER: 
Q You say he is a fugitive from justice, before the theft of the 
property here in Berryville, was he? 
A He was. not a fugitive from justice here in this county. 
Q But he was before that? 
A I don't know about that. 
Dismissed. 
W. W. SIVIALLWOOD, JR. 
a witness of lawful· age, being first duly sworn, testified as follows: 
Direct Examination 
BY lVIR. \i\/ILLIAiv[S : 
Q You are Mr. W. V'l. Smallwood, Jr., deputy sheriff of 
Clarke County ? 
A Yes, sir. 
Q Mr. Smallwood, will you state whether or not on Sunday 
night of October 24th, you, in company with Mr. Buckner went to 
-Front Royal to work on this ham robbery ? 
'A Yes, sir. 
Q \i\1 ere you present at the time that Larkin Elliott and Enoch 
Dodson were taken into custody? 
53* *A Yes, sir. 
Q Will you tell the jury what happened when you ar-
rived? 
A We went to Front Royal looking for Larkin Elliott and '"re 
were sitting on Main Street talking to Officer Brown ; he is night 
policeman in Front Royal, and Doc Smith. While telling them what ' -
we wanted Larkin Elliott and Enoch Dodson and a girl drove up to 
a little sandwich stand across from us, a little diner. I told Doc there 
.was the man I wanted, Larkin Elliott. He taken them both, Larkin 
and Dodson, and put them in the car; they were in their car. Doc 
Smith and lVIr. Brown got in their car to take them to jail. Bob 
Buckner and I got in our car-we were headed tO\I\7ard the jail. The 
car they got in was headed toward Little Washington on lVIain Street. 
Bob and I pulled off and went to the jail. We stopped there and in a 
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few minutes Doc Smith and Mr. Brown drove up with Dodsori, said 
Larkin had jumped out and run. 
Q Mr. Smallwood, were you present when Enoch Dodson con-
fessed his part in this· robbery in Front Royal jail? 
A When they-·brought Enoch Dodson up and put him in jail 
they tried to locate Larkin but couldt.not, so agreed after a little search 
to go back to talk to Dodson and maybe he could help us out. We 
went back and talked to Dodson a good little bit. I told Dodson it 
would be the best thing to tell the truth about it, so he told us all 
about it; told us where to go to get the boys and where to go to get 
12 hams they had over near Culpeper. We went out to the camp 
where he told us we would find Johnny Elliott out there with some 
girls. We went to this campp; Doc Smith was· at one door; I was 
down at another.· We did not know whether there was one or two 
rooms on the inside. We waited there ten or fifteen minutes for 
them to open the door. V\Then they did they pu_shed or shoved these 
two girls out against Doc Smith; the boys followed the two 
54* and beat it. I jumped off the porch and ran *after the boys; 
they ran into the highway 20 steps from the camp. When they 
run out in the highway John and Larkin run in front of a car going 
toward Front Royal, one on one side of the car and one on this side. 
The man slapped on his brakes and almost stopped to keep from run-
ning over them. One jumped on each side of the car and told him 
to drive like Hell and the man drove. The last I heard of them they 
were going. over the hill toward Front Royal. 
Q Did either of them have a gun? 
A No, I didn not see no gun. 
Q Did you recognize John Elliott as being with Larkin Elliott 
at that time? 
A ·yes, sir, I recognized them both. 
Q Mr. Smallwood, will you give the jury as good description as 
you can of the car these men were in? 
A About all I could see was it was a Model A Ford. 
Q I mean the car they were in at the time you first saw them in 
·Front Royal. 
Q It was a Model A about '29, rusty looking thing, paste board 
on one side for glass. 
Cross Examination 
BY MR. MILLER: · 
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Q Had you ever seen John Elliott, the defendant here, before 
that night? . 
A No, sir, I don't know that I had. 
Q You never saw him before that night? 
A I don't remember. 
Q I want to ask something about that confession. Was Dodson 
told that it might be better for him if he confessed? 
A I told him the best thing he could do was to tell the truth, 
as well as I remember. · 
55* *Q If he said here today he was told it might be better 
for him to confess he is mistaken? 
A I don't know about being mistaken. I told him it would be 
the best thing for him to tell the truth about it. 
Q Until you made that statement he was denying it? 
A I don't remember his denying it. 
Q He told the jury he first denied it to you people. \Vas he 
mistaken? 
A Yes, at first like all other fellows he did. 
Q I am asking if he did not at first deny it, saying he knew 
nothing about it? 
A He did deny it at first till I told him what I did. 
Q He denied it until you told him it might be better to tell 
the truth? 
A I told ,him the best thing he could do was to tell the truth. 
Q Since the statement he had already made was not satis-
factory? 
A, I don't know what.he thought. 
Q He was sleepy and tired? 
A He did not seem to be. 
Q If he says he was was he mistaken? 
A I do not know. 
Q Y ott do know he held out that he knew nothing about it and 
,denied it until the statement was made it would be better to tell the 
truth, then changed his statement, is that right? 
A He did not say much at first, kind of hung his head down,· 
and did not want to talk. I told him the best thing he could do was to 
tell the truth. 
Q Then was the first time he made this statement? 
A Yes, 'sir. 
Q You accepted that staten1ent? 
A Yes, sir, never bothered him any more. 
j'-
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Q You never told him ·if he was telling a falsehood he had 
better tell how it was? 
A No. 
66* *Q You were not satisfied with this first statement and 
he saw it and made the last one, is that right? 
A He talked along there and pe acted at first like he was afraid. 
Q How long did you talk to him? 
A I don't know, about twenty minutes I would say, maybe 
thirty, I did i1ot time myself. 
Q How many of you were present? 
A There was Doc Smith, Mr. Brown, :rYir. Buckner and myself. 
Q Do you know whatbecame of the hams you discovered down 
in Culpeper? 
A Yes, sir. 
Q What became of them? 
A We went down and got them. 
Q What did you do with them? 
A Gave them back to the Doctor. 
Q Did you know Larkin Elliott before you visited the camp you 
have spoken of? 
A Yes, sir. 
Q You had never seen John Elliott here before? 
A I don't recall seeing John, but that is the boy that ran out 
of the camp right there (pointing to the defendant). 
1 
A Do you live here in Berryville? 
A Out in the country. 
Q Did you ever see Dodson; have you ever seen him since he 
. made that confession in jail? , 
A Since then? 
Q Yes. 
A I have seen him here in jail. I see him every time I go in 
the jail. 
Q Have you talked with him since then? 
A No, I have not. 
Q You have never talked with him about the confession he 
made in Front Royal? 
A No, sir. 
Dismissed. 
57* *E. C. SMITH, 
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a witness of lawful age, being first duly sworn, testified as follows: 
Direct Exami1lation 
BY MR. WILLIAMS: 
Q Chief, you are E. C. Smith, are you not? 
A Yes, sir. · 
Q Your position is Chief of Police in the town of Front Royal? 
A Town sergeant of the Town of Front Royal. 
Q Do you recall being on duty on Sunday evening, October 
24th, when Mr. Smallwood and Mr. Buckner came there to solicit your 
assistance in looking for Larkin Elliott and those with him? 
A Yes, sir. 
Q Will you tell the jury whether or not you with them or oth- · 
ers in Front Royal arrested Larkin Elliott and Enoch Dodson? 
A We arrested an Elliott; I found out since it was Larkin; at 
that time I did not know whether it was John or Larkin. 
Q Will you tell the jury what you did with the prisoners in 
order to take them to jail? 
A One escaped; we did not take him to jail. 
Q What car did you start to jail in? 
A In their car. 
Q Did you have assistance with you? 
A Yes, sir. 
Q Where did you and your assistant ride? 
A I was under the wheel. 
Q Where. was the assistant? 
A I think he was in the back seat. 
Q Do you recall where these two men were? 
· A No, sir, I cannot. 
Q What happened on the way to jail? 
A As we went down in the car he hollered, "One is gone." I 
looked down and seen an object moving right fast, I looked back and 
seen it was my fellow. 
58* *Q The only one you had left was Enoch Dodson? 
A Yes, sir. 
Q Were you present with Mr. Smallwood and Mr. Buckner 
when you talked to Enoch Dodson at the jail after you got around 
there? 
A Yes, sir. 
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Q And present when he made his confession of his part in this 
robbery? 
A Yes, sir. . 
Q Chief, will you state whether or not there was any hope of 
·reward or promise of any kind or hope of amelioration or lessened 
punishment to Dodson when he made this confession? 
A No, sir. 
Q Will you tell the jury whether or not he came out and made 
confession as soon as you talked to him? 
A Yes, sir; he admitted he was with them when he got the meat. 
We asked him what he had done with it; he told· us they had sold 
so much; we asked what he had done with the balance, he said they 
hid it over close to Jimmy Hill's on Route 3, three miles this side of 
Culpeper, several miles down the side road. We asked the question 
was there any way he could tell us where in the woods it was hid and 
he said old Mr. Hill--
MR. MILLER : Is that evidence? I think it has gone 
far enough. 
Objection sustained by the court. 
Q Chief, did you go with Mr. Smallwood and Mr. Buckner 
down in the vicinity of Culpeper in search of the hams? 
A Yes, sir. 
Q Did you find them? 
A Yes, sir. 
Q Do you remember how many? 
A Twelve. 
Q Can you tell the jury approximately where you found them? 
A Well, they was hid under some leaves in a piece ·of woods. 
Q The same night you took Dodson, the same night that Larkin 
Elliott got away, or the morning immediately thereafter, did 
59*· you with Mr. *Smallwood and Mr. Buckner go to a cabin near 
Front Royal after Larkin and John Elliott? 
'A Yes. 
Q Where is that place? 
A Located about seven miles north of Front Royal at Nineveh. 
Q About what time did you get out there? 
A I imagine around the middle of the night. 
Q What happened out there? 
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A When we' gof there we knocked on the door; it was a double 
cabin, the window ·was smashed out from· the inside the cabin, and 
then the door was thrown open and one of the girls throwed out 
against us. I went back against Buckner ; they ran out, went to the 
road, flagged a car; I would not say it was the two Elliotts because it 
was too dark for me to see, and I did not know them. 
Q You did not know them? 
A No, I did not know them then. 
Q Do you know Larkin Elliott? 
A I don't believe I would know him if I seen him. 
Q Now, if you saw his photograph would you know it was this 
ma.n or the other? 
A No, I do not. 
Q Did you have a chance to get very close to them while they 
were still in that night? 
60* 
A You mean at the cabin? 
Q Yes. 
MR. MILLER: I am going to ask the Court to ex-
clude all the testimony of this witness except about the 
confession as he has said he did not know them. 
Above motion overruled by the Court ; exception noted 
by Mr. Miller to the ruling of the Court. 
Question read to witness at requ~st of Mr. Williams. 
A You see they rushed out of the cabin. 
*THE COURT : Did they knock you down? 
A No, they did not knock me down, but knocked me back. 
Q Did it knock 1\tlr. Buckner down? 
A I don't think so, but knocked him back off the porch. 
Here Mr. Miller renewed his objection, which was 
again overruled by the Court, and exception to said ruling 
was noted by Mi-. Miller . 
Cross Examination 
BY MR. MILLLER: 
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Q As I understand, about this confession, did Dodson when you 
first begun to interrogate him deny any connection with this robbery 
here? 
A I don't recollect. 
Q Was he not told at that time it might be better for him if he 
confessed or told the truth about it? 
A He might have been told it might be a help to him. 
Q I thought you said nothing of that kind was said to him? 
A I said we did not offer to do anything particular for him; 
I think he was told it would be a help to him to tell the truth? 
Q Up to that time he denied it? 
A I don't know whether he did or not. 
Q If Dodson himself says he first denied it, was his statement 
correct? He has said he first denied it and did not know anything 
about it; did he make such a statement to you people? 
A I don't think there was a word said until they got to jail; 
we brought him out of the cell. I think he was told at that time to tell 
the truth it would not hurt him; then he made the statement the Elliott 
boys and him had stolen the meat. 
Q \Vhat kind of help did you tell him you would give? 
A Did not tell him any: just told him if he would tell the truth 
about it it would be a help. 
61 * *Q If Dodson has testified and said he at first denied 
it, is that statement true; did he at first deny it? 
A He never made any denial after. I brought him out of the 
cell; I don't recollect what taken place in there. 
Q Who was in there? 
A Several persons. 
Q Who' were they? 
A I cannot recall who was in there. 
Q Can you recall any who were not there with him? 
A I don't believe I can; I think probzablv the officers were in 
there with him'. · 
Q Do you know what officer was in there with him? 
A I think Mr. Buckner and Mr. Smallwood were there. 
Q What positions do they hold? 
A Officers in Clarke County here. 
Q They are· officers of the law in Clarke County? 
A Yes, sir. 
Q What offices do they hold? 
A Deputy Sheriff I think. 
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Dismissed. 
5:30 o'clock-adjourned until Thursday morning, 
January 25, 1937, at 10:00 o'clock. 
Thursday morning, January 25, 1937, resumed after 
adjournment of yesterday. 10 :00 o'clock. 
LEONARD E. HESS, 
a witness of lawful age, being first duly sworn, testified as follows: 
Direct Examination 
BY MR. WILLIAMS: 
Q Your name is Leonard E. Hess? 
A Yes, sir. 
Q Will you tell the jury, Mr. H es, where you live in -the town 
of Berryville? 
A Right now I live over here on Church Street. 
Q Well, in October? 
62* *A 24 Buckmarsh Street. 
Q On Buckmarsh Street? 
A Yes, sir. 
Q Did you live in what is known as the old Kercheval house 
on Buckmarsh Street? 
A Yes, sir. 
Q Is Buckmarsh Street the same as the Charles Town turnpike? 
A Yes, sir. 
Q And is the old Kercheval house north of Main Street on 
the Charles Town turnpike? 
A Yes, sir. 
Q Did any one else in the fall, during the summer and fall, 
occupy that house with you and your family? 
A Yes, sir. 
Q Who? 
· A Mr. and Mrs. Buckner downstairs, and John and Pete Elliott 
upstairs. 
Q Is Pete the same as Larkin Elliott? 
A Yes. I never knew he was Larkin tell this trial; Pete is all I 
knew before. 
78 John Elliott vs. Commonwealth of Virginia 
Q Is Pete· as you know him t}:lis man? (Witness handed a pho-
tograph.) 
A Yes, sir. 
·THE COURT: That is the picture of the man that 
lived there? 
A Yes, sir. 
Q Do you recall when Pete or Larkin Elliott first came there to 
that house to live? 
A He was living there when we moved there. 
Q When was that? 
A We moved there the last of September a year ago. 
Q Who was living there with him, do you recall? 
A His wife and child. 
Q Do you recall when his wife and child left? 
63* *A Shortly after school was out last summer? 
Q And you say John was there with Larkin or Pete 
Elliott in the fall ? 
A Yes, sir. 
MR. MILLER: I don't like to be captious, but I 
cannot see the relevancy of this testimony, what it has to 
do with the issue involved in the case. 
THE COURT: I think it is admissible thus far; 1 
think he may pursue this line now. 
Q Did you ever notice anything unusual about the behavior or 
conduct of the occupants? 
Objection by Mr. Miller-Sustained by the court. 
Q Did you ever notice the Elliotts this past fall during the 
time they were there sleeping in the day time? 
Objection by Mr. Miller-Sustained by the court. 
THE COURT: When did they leave there? 
A Around about cor~ cutting time. 
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Q Did both of them leave together? 
A Yes, sir. 
MR. MILLER: I move to exclude all this testi~ony. 
Motion overruled by the Court. 
Q Mr. Hess, will you state whether or not you saw the Elliotts 
regularly from day to day there at this house where you lived wi~h 
them during the past fall ? 
Objection by Mr. Miller. 
THE COURT: I don't see any objection to that. 
A Well, very regularly-not each day; I could say there were 
days when they would not be there. 
Cross E.'ramination 
BY MR. MILLLER: 
Q They were there at certain times and not there at certain 
times? . 
64* *A There would be days now and then they would not 
be there. 
Q You mean the two Elliotts, John and Larkin ? 
A Yes, sir. 
Dismissed. 
MRS. LEONARD E. HESS, 
a witness of lawful age, being first duly sworn testified as fo~lows: ' 
Direct Examination 
BY MR. WILLIAMS: 
Q You are Mrs. Leonard E. Hess? 
A Yes, sir. 
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Q Wife of Leonard E. Hess who just testified? 
A Yes, sir. 
Q Will you tell the jury whether or not last fall you lived with 
your husband in the Kercheval property on the· Charles Town pike in 
the town of Berryville? 
A Yes, sir. 
Q Do you know Larkin or Pete Elliott? 
A Yes, sir. 
Q Do you know the defendant, John Elliott? 
A I know him when I see him come in with his brother, yes, sir. 
MR. MILLER : I am opposed to that as being too 
remote and having no bearing on the issue involved. 
Objection overruled by the Court. 
Exception noted by Mr. Miller 
Q Do you recall whether or not during the last fall when 
Larkin and John Elliott were around there in this apartment in the 
house whether any one else lived there with them? 
A Not to my knowledge, no, sir. 
Q Will you tell the jury what you saw of them during the 
time they were there? 
Objection by Mr. Miller-Sustained by the Court. 
Q Do you recall about when l\1rs. Larkin Elliott left? 
A She went away when school was out. 
Objection by Mr. Miller-Overruled by the Court. 
Exception noted by Mr. Miller. 
65* *Q About how long after Mrs. Elliott left did the de-
fendant, John Elliott, come? 
. A I don't know, I don't_ remember. 
THE COURT: Do you know when the Elliotts left 
there where they were staying in that house? 
A No, I don't. 
Q Do yoq know about when? 
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A While I was working at Byrd's packing shed. 
Q During the time of picking apples? 
A Yes, sir. 
Q They have not lived there since then? 
A No, sir. 
Dismissed. 
OSCAR CAVE, 
a witness of lawful age, being first duly sworn, testified as follows:_ 
Direct E:ramination 
BY MR. WILLIAMS: 
Q Your name is Oscar Cave? 
A Yes, sir. 
Q In what business are you engaged in the Town of Berryville? 
A Blacksmith. 
Q Mr. Cave, do you know Larkin, otherwise known as Pete 
- Elliott? 
A I knew the one called Pete, I did not know what his name was. 
Q Is this the man? (handing witness a photograph). 
A Yes, sir, looks like him. 
Q Will you tell the jury whether or not he tried to sell you a 
pair of bolt clippers, and if so when? 
A That was last fall about .a year ago, or the time the sewer 
was put in. 
MR. MILLER: I object to that. 
Q Do you mean September 1936? 
A Yes, it was September a year ago. 
Objection by Mr. Miller-Sustained by the Court. 
66* *Q Will you state whether or not you fix that time as 
the time the sewer was put in that he tried to sell the bolt 
clippers to you? 
A It was in that fall, yes, sir. 
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Cross Examination 
BY MR. MILLER: 
Q You are well acquainted with Larkin Elliott? 
A Not very well acquainted, only know him when I ~ee him 
working on the sewer, still did not know his name. 
Q Did you ever have very many conversations with him? 
A Just like anybody else that come around the shop, see them 
every day-no more than anybody else. 
Q Y ott did not buy the instrument from him? 
A I never did see them ; he was telling me about them; I don't 
know what size they were, never seen them. 
Q Are both of these photographs the same person? 
A They look so from the side view of the face, I imagine both 
are the same, side view and front view. 
Q You say they look like Larkin Elliott, resemble the man who 
tried to make the sale to you as he looked at that time? 
A He was a better looking man than in that picture. 





jl witness of lawful age, being first duly sworn, testified as. follows: 
Direct Examination 
BY MR. WILLIAMS: 
Q Your name is Nathan Hardin? 
A Yes, sir. 
Q Are you employed by Dr. Osborne? 
A Yes, sir. 
Q At his place just north .of Berryville? 
A Yes, sir. 
67* *Q vV ere you employed by him in the month of Oc-
tob~r, 1937. 
John Elliott vs. Commonwealth of Virginia 83 
A Yes, sir. 
Q Will you tell the jury whether or not you discovered the 
theft of meat which had been stolen there on the night of Thursday, 
October 21, 1937? 
A Yes, sir, I did. 
Q Will you tell the jury what time you discovered it? 
A About fiv~-thirty in the morning, between that and six. 
Q How did you happen to discover it? 
A I walked by the storage house on the way to work between 
my house and the barn. I walked by the door that morning and 
noticed the lock had been cut. 
Q What did you do after you discovered the lock had been cut? 
A I notified Dr. Osborne. 
No cross examination. 
Dismissed. 
HUBERT PFLASTER, 
a witness of lawful age, being first duly sworn, testified as follows: 
Direct E:ramination 
BY MR. WILLIAMS: 
Q Your name is Mr. Hubert Pflaster? 
· A Yes, sir. . 
Q Will you state whether or not you are associated in business 
with your brother-in-law, Dr. A. P. Osborne, at his place just north 
of the Town of Berryville? 
A Yes, sir, I have been out there for the past six or eight years. 
Q Were you there the morning of October 21, 1937? 
A Yes, sir. , 
Q Will you tell the jury what you recall of your attention 
being attracted to a robbery which occurred out there that night? 
A Nathan Hardin, a boy that works for the Doctor, came up 
there about daylight; called us out, and said the meat house had 
been broken into. 
68* *MR. MILLER : I don't think that is evidence, what 
he said. 
84 John Elliott vs. C ommon·wealth-of Virginia 
THE COURT: I don't see any objection to it. 
MR. MILLER: It is consuming time, is immaterial 
and has no bearing. 
Q When, 1\IIr. Pflaster, had you seen the door of that meat 
house ·before the date your attention was attracted? 
A The night before about a quarter to eleven. I was down 
there and everything was all right. 
Q For what purpose did you go there the night before? 
A To see that everything was all right because a little while 
prior to that the meat house had been broken into before. 
Q After having been called and having seen the meat house 
had been broken into did you with Dr. Osborne and the others call 
the officers there ? 
A Dr. Osborne called Mr. Buckner. 
Q Did you go over the scene there with Mr. Buckner? 
A I did. 
Q Did you examine the tracks which led away from the meat 
house entrance ? 
A I did 
Q Will you tell the jury how many ·tracks there were? 
A Three distinct sets of tracks going to and from the meat 
house across this field over to this orchard. 
Cross E:ramination 
BY MR. MILLER. 
Q Did the tracks resemble each other? 
A The tracks were different. 
Q Very much different? 
A Quite noticeable, made by three separate distinct persons. 
Q Large or small tracks? 
69* *A Some large and some small; as to difference in foot 
prints I could not tell exactly what the difference was. 
Q \;Vas one shoe sharp pointed ? 
A Yes, sir. 
Q And the other was not sharp pointed? 
A vVell, it looked like it had a kind of high heel as well as I 
could judge. · 
70* 
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Q Through plowed ground, I believe you said? 
A Through plowed ground. 
Here the Commonwealth rested. its case 
The Defense also rested its case, offering no evidence. 
Teste: this 5th day of lV[arch, 1938. 
Philip \tVilliams Judge 
*CERTIFICATE NO.2: 
After the jury had been discharged, the Attorney for the defen-
dant moved the court to set aside the verdict for all the reasons set 
forth in the order of the 2nd day of the trial. The court ~ver-ruled 
t~e motion and the defendant excepted to the action of the court in 
over-ruling the motion for the reasons set forth in the said order. 
0 
Teste: this 5th day of lVIarch, 1938. 
Philip Williams Judge 
711* *To Ed1.oa.rd life. l1Villiams, Cpnunonwealth Attorney of the 
County of Clarke: 
Take notice that on the 5th day of March, 1938, at the office of 
Judge Philip \Villiams, Judge of the Circuit Court of Clarke County, 
Virginia, in the Corporation Court House Building, in the city of 
\Vinchester, Virginia, between the hours of eleven o'clock A. M. and 
one o'clock P. lVI. of that day, we will present to the said Judge for 
signature Certificates of Exception in the case styled Commonwealth 
of Virginia vs. John Elliott, recently pending in the Circuit Court 




MOORE & WILLIAMS 
Counsel For Defendant. 
*CERTIFICATE NO.3: 
Counsel for defendant, after the evidence had been presented, 
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offered the following instructions, nhmbered respectively 1, 2, 3, 4, 
5, ·6, 7, and 8, which were all the instructions submitted by counsel 
for the defendant: 
(1) 
The court instructs the jury that the defendant is presurned to 
be innocent, and that that presumption carries all through the trial 
until the Commonwealth upon whom the burden rests has shown you 
by clear, distinct and reliable evidence, and to the exclusion of all 
reasonable doubt, that the defendant is guilty, and if the Comm·on-
wealth has failed in this it would be your duty to acquit. 
(Stapleton v. Contmon'l.uealth, 140 Va. 483) 
(2) 
The court further instructs the jury that upon the trial of this 
case if a reasonable doubt of any fact necessary to establish the guilt of 
,the accused as charged in the indictment be raised by the evidence, 
or lack of ev'idence, such doubt is decisive and the jury must acquit 
the accused since the verdict of not guilty means no more than that 
the guilt of the accused has not been established in the precise,· spe-
cific and narrow form prescribed by law. · 
(McCue v. Commonwealth, 103 Va. 870) 
73* *(3) 
The court further instruc'ts the jury that the testimony of ac-
complices must be received with great care and caution, and if you 
believe the testimony of an alleged accomplice was false, and that 
he was induced to testify falsely either by fear of punishment or hope 
of reward, you must disregard that testimony in its entirety.' 
(Stapleton v. Comnwnrzuealth, 140 Va. 484.) 
(4) 
The court further instructs the jury that in all cases where 
parties are prosecuted the testimony of accomplices must be received 
\vith great caution, and the court in the present case warns the jury 
of the danger of basing a verdict upon the unsupported testimony 
of an accomplice. 
(Draper v. Commonwealth, 132 Va. 648) 
I. 
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(5) 
The court further instructs the jury that, while they may find 
a verdict upon the unsupported testimony of an accomplice, such 
evidence is to be received with great caution, and the court, in this 
case, warns the jury of the danger of basing a verdict on the unsup-
ported testimony of an accomplice. -
(Drap.er v. Commonwealth, 132 Va. 659) 
74* *(6) 
The court further instructs the jury that the Commonwealth in 
the present case assumes the burden of establishing by evidence the 
guilt of the defendant as charged in the indictment beyond a reason-
able doubt, and if t~e jury, as reasonable men, have a doubt upon 
their their minds as to guilt or innocence on any material issue in this 
case it is their duty to give the defendant the benefit of such. doubt 
and acquit him; and this is true although the jury may believe it more 
probable that the defendant is guilty than that he is innocent, so long 
as the doubt exists the defendant is entitled to the benefit of it. 
(7) 
The court further instructs the jur)' that it is not incumbent upon 
the defendant to show or point out the guilty party, if there is such· 
party; that is, if there has been any property stolen as alleged in the 
indictment, it is incumbent upon the commonwealth to prove by a 
preponderance of the evidence who committed the theft. 
(8) 
The courf further instructs the jury that although they may 
believe, after consideration of all the evidence, that the pendulum 
swings to the side of guilt, still the defendant is entitled to his acqu-
ittal if that reasonable doubt exists in the minds of the jury after 
consideration of all the evidence. 
75* *The court granted Instructions 1, 2, 3, and 7, but refused 
Instruction 4, 5, 6, and 8, to which action of the court in refus-
ing Instructions 4, 5, 6, and 8, counsel for defendant excepted be-
cause each and all of the instructions enunciated sound principles 
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of law when applied to the evidence as shown by the stenographic 
report as set forth in Certificate no. 1. 
Teste: this 5th day of ~1arch, 1938. 
Philip Williams Judge 
76* *CERTIFICATE NO.4: 
The Attorney for the Commonwealth introduced the evidence 
as shown in Certificate No. 1 and rested. Defendant did not testify. 
And while the Attorney for the Commonwealth was presenting the 
Commonwealth's case to the jury in his concluding argument he 
pointed to the defendant and said: "The defendant has not denied 
what Enoch Dodson said". 
Thereupon the Attorney for the defendant objected to the sta-
tement and asked that a juror be withdrawn and a mistrial directed, 
which motion the court over-ruled and the defendant excepted upon 
the ground that the statement should not have been made by the At-
torney for the Commonwealth as it was prejudicial to the defendant's 
rights; and further stated that no comments should have been made 
concerning the defendant's failure to take the, stand as a witness. 
The· court then orally instructed the jury that the defendant was 
not required to take the stand, nor to introduce any evidence, because 
the Commonwealth of Virginia ·must prove him guilty beyond a reas-
onable doubt of the crime with which he is charged. The defendant's 
failure to testify can not be taken against him or held to prejudice 
his case. 
After the court had so instructed the jury, the defendant through 
counsel renewed his motion, which the court over-ruled, and the 
defendant again by counsel excepted, notwithstanding the court's in-
structions because the harm had b~en done by the statement made 
by the Attorney for the Commonwealth. 
Teste: this 5th day of March, 1938. 
Philip Williams Judge 
77* *CERTIFICATE NO.5 
After all the evidence had been introduced the Attorney for the 
Commonwealth offered the three following instructions, numbered 
respectively a, b, and c: 
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(a) 
The court instructs the jury that if you believe from the evid-
ence beyond a reasonable doubt that John Elliott is guilty, as charged 
in the indictment, of the offence as charged in either the first or sec-
ond count of the indictment, then you must find hiin guilty and fix 
his punishment at confinement in the penitentiary for not less than 
one nor more than ten years, or, in the. discretion of the jury, con-
fined in jail not exceeding twelve months, and fined not exceeding ' 
$500.00. 
(b) 
The Court instructs the jury that while it is true if they should 
entertain. a reasonable doubt of the accused's guilt, they should find 
him not guilty, but the jury is further instructed that to authorize 
an acquittal on the ground of doubt alone, such doubt must be real 
and substantial and not a mere possibility that the defendant may be 
innocent. 
(c) 
The jury is instructed that though it is their duty to receive the 
testimony of accomplices with care and caution, nevertheless 
78* such testimony goes to the jury for such weight as they *shall 
determine it is entitled to, and if they shall believe from 
such testimony beyond a reasonable doubt that the accused is guilty, 
then they may convict him upon such testimony. 
All three of which instructions were granted by the court, no. a 
and no. c being over the objection of counsel for defendant. The 
reason assigned in support of the objection to no. c, that it conflicted 
with Instruction no. 3 granted at the instance of counsel for defend~ 
ant, and to which action of the court in granting Instructions a and 
b the defendant by counsel excepted, and stated as his reason in sup~ 
port of the exception to no. c, was that it conflicted with instruction 
no. 3 granted at the instance of the defendant. 
Teste: this 5th day of March, 1938. 
Philip Williams Judge 
79* *CERTIFICATE NO. 6: 
90 J oltn Elliott vs. C ontnwnwealtlt of Virginia 
No other instructions than those set forth in Certificates no.3 
and no. 5· were suggested or offered by the court, or by the attorney'·' 
for the Commonwealth, or by counsel for defendant. · 
Teste: this 5th day of March, 1938. 
Philip Williams Judge 
80* *I certify hereby that the Commonwealth's Attorney of 
Clarke County, Virginia, was present this 5th day of March, 
1938, at my office in· the city of Winchester, Virginia, when the 
certificates were signed. 
Teste: this 5th day of March, 1938. 
PHILIP WILLIAMS, Judge. 
86* *To Edward l!IcC. Williams, Commonwealth's Attorney of 
Clm·ke County, Vi1·ginia: 
TAKE NOTICE that on Friday, the 11th day of March, 1938, 
at the hour of eleven o'clock A. M., we will apply to the Clerk of the 
Circuit Court of Clarke County, Virginia, at, the clerk's office of said 
court, in the town of Berryville, Virginia, for a transcript of the 
record in the case styled Commonwealth of Virginia vs. John Elliott 
pending in said court ; 
And we will also apply for a certificate certifying the record, 
and certifying that notice was given to you of the time and place of 
application for the transcript and certificates as set forth in Section 
6339 of the Code of Virginia. 
March 8, 1938. 
Respectfully, 
MOORE & WILLIAMS, 
and 
BURNETT MILLER, 
Attorneys for the Defendant, John Elliott. 
Rec'd and filed Mar. 10, 1938. Time ............. . 
Teste: J. EDWARD THOMA, Clerk. 
82* *IN THE CLERK'S OFFICE OF THE CIRCUIT 
I COURT' OF CLARKE COUNTY, VIRGINIA: 
John Elliott vs. Commonwealth of Virginia 91 
I J. Edward Thoma, Clerk of the Circuit Court of Clarke 
County, Virginia, do hereby certify .that the foregoing is a true and 
correct transcript and copy of the ·record in the case of Commonwealth 
of Virginia v. John Elliott, pending in this court. 
And I further certify that notice of the time and place of .apply-
ing for the transcript of this record was given as required by Section 
6339 of the Code of Virginia to Edward McC. Williams, Attorney 
for the Comm.onwealth of the County of Clarke, and1 who prosecuted 
this case when tried; and at the time of so applying the Attorney 
for the Commonwealth was personally present. 
And . I further certify that the certificates of exception were 
transmitted to me as Clerk of this court and delivered to me by A. 
Garland Williams, one of the attorneys for the defendant, John Elliott, 
on the 5th day of March, 1938, in the clerk's office of the Circuit 
Court of Clarke County, Virginia. 
Given under my hand this 11th day of March, 1938. 
J. EDWARD THOMA, 
Clerk of the Circuit Court of Clarke County, Virginia. 
A Copy, 
Teste: H. H. W A YT, Clerk. 
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